THE LAND COMMISSION OFFICE FOR SCOTLAND 



Form C.A.I. (Scotland) 



BETTERMENT LEVY 

Notification of Chargeable Acts or Events 



PART I. GENERAL 

1. The Land Commission Act 1967 provides that a levy, to be called "Better- 
ment Levy", shall be charged where any part of the development value of land 
Is realised on or after 6th April 1967. 

2. For the purposes of the Act the various acts or events by means of which 
the development value of any land may be taken to be realised are distinguished 
In the Act as Cases A-F. 

3. This leaflet describes these Cases and the manner In which notification of 
them must be, or may be, made to the Land Commission. 

4. In some circumstances notification is optional but In most notification Is 
obligatory. To be valid, notification must be made within 30 days after the 
date of the disposition referring to the relevant act or event or within such 
extended period as the Commission may allow In any particular case. 

5. The ways In which notifications are to be made to the Land Commission 
are prescribed In the Betterment Levy (Notification) (Scotland) Regulations 
1967. The Regulations specify the particulars required for the different Cases 
and appropriate forms on which notifications may be made are available from the 
Commission on request. Notes on the back of the relevant forms give guidance 
as to the nature of the Information required In each Case. 

6. All notifications must be made by the appropriate person or authority as 
defined In the Act or the Regulations or by a duly authorised agent of that 
person or authority. Details of who the appropriate persons or authorities are 
for the purposes of Cases A-F are given later in this leaflet. 

7. Notifications of acts or events concerning land in Scotland which are being 
sent direct to the Land Commission,, and any requests for further Information 
about possible liability for the payment of Betterment Levy on the occurrence of 
such acts or events, should be sent to the following address: 

The Land Commission 
Office for Scotland 
Town Centre 
Cumbernauld 
Glasgow 

8. This leaflet does not purport to be a complete or authoritative statement 
of the provisions of the Act and the Regulations. It is Intended to be simply a 
guide to the main provisions about the notification of chargeable acts or events 
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occurring in Scotland. Copies of the relevant publications may be obtained 
from H.M. Stationery Office. I3A Castle Street, Edinburgh 3, or through any 
bookseller — 

The Land Commission Act 1967 ( 1 967c. I) 

The Betterment Levy (Notification) (Scotland) Regulations 1967 
Booklet — Betterment Levy (Scotland) 



PART II. FORMS OF NOTIFICATION TO THE 
LAND COMMISSION 

Cases A and B 

Compulsory Notification 

9. Dispositions of any of the following descriptions are compulsorily notifiable 
under Cases A and B: 

(1) A conveyance on sale of the dominium utile or, where the land Is allodial, 
of the proprietor's interest. 

(2) The grant of a feu or the creation of a ground annual. 

(3) An assignation on sale of a tenancy granted, renewed or extended, or a 
disposition granting a tenancy, for not less than seven years. (This applies 
also to mining leases.) 

10. It should be noted that in (3) above, the creation of a tenancy by a tenancy 
agreement or an agreement for a lease is treated as a grant of that tenancy. 

Manner of Compulsory Notification 

11. The presenting of a disposition, which may be lawfully recorded In the 
General Register of Sasines, for recording in that Register within 30 days after 
the date of the disposition will constitute sufficient notification to the Land 
Commission. No other form of notification is required. 

12. If such a disposition is not so presented the grantee must give direct 
notice to the Commission within 30 days after the date of the disposition. 
Notification should be given in writing. Form B.L. I (Scotland) is available for 
this purpose. 

13. In the case of any compulsorily notifiable disposition, other than one 
notified in accordance with paragraphs 1 1 or 12 above, I.e., the grant or assigna- 
tion of a lease for a period of 7 years or more and for less than 3 1 years, or of a 
lease for a period of 3 1 years or more where the area of the land leased exceeds 
50 acres, the grantee Is required by the terms of Section 28 of, and Schedule 2 to, 
the Finance Act 1931 (as amended) to furnish to the Commissioners of Inland 
Revenue within 30 days after the date of the disposition a statement of certain 
particulars regarding the disposition. Form L.V.(A)(Scotland) is available for 
this purpose and can be obtained at main Post Offices and Inland Revenue Stamp 
Offices or from the Land Commission. Where Form L.V.(A)(Scotland) is 
furnished to a Stamp Office of the Inland Revenue, no separate form of notifi- 
cation to the Land Commission is necessary. 
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Permissive Notification 

14. Where the disposition is either the assignation on sale of a tenancy 
granted, renewed or extended for a period of less than 7 years or is a disposition 
granting a tenancy for a period of less than 7 years, the grantee may elect to 
notify the Land Commission if he so wishes. In this event notification must be 
made direct to the Commission within 30 days after the date of the disposition 
and should be in writing on Form B.L.I (Scotland). 

Case C — Projects of material development 

15. All “projects of material development” (see booklet on “Betterment 
Levy”) are compulsorily notifiable. 

16. No person entitled to a material interest (see booklet on “Betterment 
Levy”) in the land or part of the land comprised in a project of material develop- 
ment or who is the developing owner may, on or after 6th April 1967, begin to 
carry out the project or allow any other person to do so unless the appropriate 
person, normally the developing owner, has served notice on the Commission 
of the intention to carry out the project. (On application from a person with 
such a material interest the Commission may designate an appropriate person 
if they are satisfied that on the date on which the project is begun there will be 
no developing owner.) 

17. Notice must be given to the Commission not more than 12 months before 
and not less than 6 weeks before the date on which the carrying out of the project 
is begun. If, however, planning permission authorising the carrying out of the 
whole of the project is in force at the time the notice is served, the 6 weeks’ 
limit mentioned above is not applicable. 

18. Form B.L.2 (Scotland) is available for Case C notifications. 

Case D 

19. Case D comprises any right to compensation for depreciation in the value 
of an interest in land in respect of: 

(1) an order revoking or modifying planning permission; 

(2) a planning decision whereby planning permission is refused or modified; 
or 

(3) an order requiring a use of land to be discontinued, or imposing condi- 
tions on continued use, under the Town and Country Planning (Scotland) 
Act 1947. 

Notification under Case D is compulsory and must be made direct to the Land 
Commission within 30 days after the date on which the compensation is paid. It 
is the responsibility of the authority paying the compensation to make the 
notification (for which purpose Form B.L.3 (Scotland) is available). 

Case E 

20. Case E comprises the granting of a servitude or the release or modification 
of a servitude or of a restrictive right. Notification of Case E dispositions is per- 
missive. The grantee may, if he thinks fit, serve notice on the Commission within 
30 days after the date of the disposition. Form B.L.4 (Scotland) is available for 
this purpose. 
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Case F 

21. The acts or events in Case F which may be chargeable to levy consist 
of those items not covered by any other case as outlined above and include 
dispositions for valuable consideration which: 

(1) renew or extend a tenancy or vary the terms and conditions of a tenancy 
—notifiable on Form B.L.I (Scotland); or 

(2) grant certain bodies specific rights over or under land and include 
those cases where such rights are compulsorily acquired — notifiable on 
Form B.L.4 (Scotland); or 

(3) waive or modify an obligation on a vassal imposed by a superior or mid- 
superior, e.g., a minute of waiver — notifiable on Form B.L.4 (Scotland); or 

(4) impose an augmentation of feu duty, e.g., on allocation-notifiable on 
Form B.L.I (Scotland); or 

(5) transfer the interest of the feudal superior or of a creditor in a contract 
of ground annual— notifiable on Form B.L.I (Scotland). 

Notification in Case F is permissive. The grantee is responsible for making any 
notification and, if he decides to notify the Land Commission, he must do so 
direct to the Commission within 30 days after the date of the disposition or of 
the date on which compensation is paid as appropriate. Where notification is 
being made under Case F, the various forms indicated above, adapted as 
necessary, may be used. 



Printed in Scotland by Her Majesty’s Stationery Office Press, Edinburgh 
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Part I — Structure of the Levy Provisions of the Act 

1. Before considering the detailed workings of the betterment levy, it may be 
helpful to set out the broad structure of Part III of the Act and its associated 
Schedules (Schedules 4 to 13). An appreciation of this structure is necessary to 
enable the reader to discover where in the Act any point which he wishes to 
consider is dealt with. 

2. Section 27 provides that a liability to levy shall arise when development 
value is realised after the Appointed Day. It then sets out the 6 Cases— A to F — 
when levy is taken to be realised (“the chargeable acts or events”). Section 28 
provides that the rate at which the levy is to be charged is to be prescribed by 
the Ministers with the consent of the Treasury and subject to confirmatory 
resolution of the House of Commons. 

3. Sections 29 to 35 deal with the Cases one by one and set out the basic 
formula for the calculation of betterment levy in each Case. Section 36 then sets 
out who is the person, or the persons, liable to pay levy in each Case. Sections 37 
to 42 deal with the notification to the Commission of the chargeable acts or 
events and section 43 with the power of the Commission to require further 
documents and information. Sections 44 to 49 deal with the procedure for the 
assessment of levy and the rights of appeal, 50 to 53 with its payment, and 
54 and 55 with provisions for relief from assessment and further assessment. 
Sections 56 to 63 deal with exemptions from levy. Sections 64 to 68 deal with 
the meaning of the phrase “project of material development”, what is comprised 
within it, what effect a variation of it has, and how projects begun before the 
appointed day and in contravention of the notification provisions are to be 
dealt with. Sections 69 to 71 deal with relief in respect of estate duty, and 
transitionally with capital gains tax and corporation tax, and sections 72 to 78 
deal with various special cases. Section 79 deals with exchanges of interests in 
land, sections 80 to 82 with offences and penalties, section 83 with the avoidance 
of certain contractual provisions, section 84 with contributions in lieu of levy 
by the Postmaster General and section 85 is the general interpretation clause 
for Part III (but interpretation is also found in sections 99 and 100 and the 
Town and Country Planning (Scotland) Acts 1947, 1954 and 1959 which are 
applied by section 99(8). 

The Schedules 

4. Schedule 4 contains the general provisions for ascertaining the factors set 
out in the formulae in sections 29 to 35 for the assessment of levy in each Case. 
Paragraphs 1 to 5 deal with finding market value and base value in Case A. 
Paragraphs 6 to 15 deal with Case B and define the amount of the consideration 
for the disposition and the “current use” base value realised. Paragraphs 16 to 
34 deal with market value and “current use” value in Case C. Paragraphs 35 to 
40 deal with the three factors — the amount of compensation or consideration, 
the “current use” base value, and the restricted value after depreciation or 
disposition which are relevant to Cases D and E. Paragraphs 41 to 51 deal with 
the expenditure on improvements and ancillary rights which sections 29 to 35 
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permit to be taken into account in every Case before the amount on which levy 
is assessed is reached. 

5. Schedule 5 describes the alternative basis of calculating base value which 
may be used for an assessment of levy in any of the Cases. This is the base value 
derived from a previous transaction. Paragraphs 1 to 17 of the Schedule set 
out in detail how such a base value may be claimed in certain circumstances 
when there has been a previous transaction. Paragraphs 18 to 21 deal with the 
particular case where at the start of the development under Case C there has not 
been a transaction but only a contract. Paragraphs 22 to 29 deal with “related 
tenancies” i.e. tenancies which have been acquired and merged with the interest 
chargeable to levy and for which, when levy becomes liable to be paid in respect 
of that interest, an adjustment should be made to take into account development 
value which has been paid for in acquiring the interest which has disappeared 
as a result of the merger. The remaining paragraphs of the Schedule deal with 
supplementary matters. 

6. Schedule 6 defines certain terms and deals with other matters which are 
common to both Schedules 4 and 5. Paragraphs 1 to 3 describe precisely how 
the consideration for any disposition is to be found. Paragraphs 4 and 5 describe 
how value is to be calculated and paragraphs 6 to 1 1 deal with calculation of 
current use value and of the amount of depreciation to the current use value of 
other land. Paragraph 12 contains general provisions relating to tenancies and 
reversions and paragraphs 13 to 15 deal with apportionments. Paragraphs 16 
to 18 deal with miscellaneous matters common to Schedules 4 and 5. 

7. Schedule 7 describes how an allowance is to be calculated in order to take 
account of the fact that estate duty may have been paid on development value 
which is now subject to levy. This allowance is made only where the death took 
place within six years before the chargeable act or event and is made by way of 
deduction from the amount on which levy is calculated, not the amount of 
levy itself. 

8. Schedule 8 is transitional. While the Act does not deal with interaction of 
levy and tax generally (this will be dealt with in the Finance Bill 1967) it has to 
make provision for certain cases where capital gains tax paid before the Ap- 
pointed Day may lead to unfairness on the first assessment to levy after 6th 
April 1967. Schedule 8 provides in these cases for an appropriate deduction to 
be made from the principal amount of levy payable in these cases. 

9. Schedule 9 modifies Part III of the Act to deal with circumstances where 
land is being sold compulsorily or under the shadow of compulsion. 

10. Schedule 10, which in effect deals only with assessment procedure, adjusts 
that procedure when the Commission acquire land themselves. 

11. Schedule 11 deals with “Credits”, i.e. circumstances where the develop- 
ment value which has been paid for is greater than the amount on which levy 
would otherwise be assessed and needs therefore to be carried forward to the 
next chargeable act or event. This can happen in three cases which are described 
in the Schedule. 

12. Schedule 12 contains special adaptations to the procedures for assessment 
and payment of levy where death or insolvency has occurred, and Schedule 1 3 
makes special provision for dealing with transactions between groups of 
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companies and for preventing evasions of levy by connected persons and 
beneficiaries under certain trusts. 

13. The Act as a whole is built upon the foundation of planning legislation 
and must be construed within that context. Section 99(8) applies the interpreta- 
tion provisions of the Town and Country Planning Acts to the Land Com- 
mission Act, so that many of the terms used, such as “development”, and 
“planning permission” are taken from the Planning Acts and are used in the 
sense in which they are there defined. 
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Part II — General Note on Betterment Levy 



General Principles 

14. Three principles underlie the levy and are followed as far as practicable. 
They are: 

(a) that it is to be charged only on development value and not on increases 
in “current use value” ; 

(b) that development value once paid for is not chargeable again ; and 

(c) that unlike the development charge imposed by the Town and Country 
Planning (Scotland) Act 1947 levy is payable by the person who actually 
realises the development value, normally in transactions, but occasionally at 
the point of development and at the time he realises it. 

15. The following persons, bodies and organisations are exempt from 
betterment levy in appropriate circumstances (see sections 56 to 59 of the Act) : 

Local Authorities. 

New Town Development Corporations. 

The Commission for the New Towns. 

The Highlands and Islands Development Board. 

The Housing Corporation. 

Housing Societies (as defined in section 1(7) of the Housing Act 1964). 

The Scottish Special Housing Association. 

The United Kingdom Atomic Energy Authority. 

Charities. 

Statutory Undertakers. 

The National Coal Board. 

Housing Associations. 

16. In addition there are provisions for exemption in sections 60 to 62 of the 
Act. 

Realisation of Development Value 

17. The expression “development value” is not defined directly in the Act; 
it is however any additional element of value which is realised from land over 
and above the value for its current use and which is attributable to the possi- 
bilities of putting the land, or some other land, to another and more profitable 
use. More precisely it may be defined as the additional value derived from, or 
from the prospect of, the right to carry out “material development”. 

18. Development value will most frequently be realised on the sale of an 
interest in land, but it can also occur on the grant of a tenancy, on the carrying 
out of development and in a number of other ways. The intention is that the 
levy will operate as consistently as possible on all realisations of development 
value so as to leave the landowner in broadly the same financial position 
whether, for example, he sells his land privately, or sells it compulsorily or under 
threat of compulsion to a local authority or to the Land Commission, or develops 
it himself. 
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Chargeable acts or events 

19. The occasions on which development value is taken to be realised for 
the purposes of Part III of the Act are described in section 27 as “chargeable 
acts or events” and are set out in a table in that section. They comprise 5 Cases 
lettered A to E which are dealt with in detail in the Act, and a sixth Case F 
which is outlined in the Act and more precisely defined in regulations. The 
5 Cases (all relating to acts or events occurring on or after the first appointed 
day (6th April 1967) are as follows: 

Case A. Conveyance on sale of the dominium utile; an assignation on sale of 
a tenancy granted, renewed or extended for a term of years certain 
of not less than 7 years ; an assignation notified to the Commission 
being an assignation on sale of a tenancy granted, renewed or 
extended for a term of years certain of less than 7 years; (see 
section 29). 

Case B. Grant of tenancy for not less than 7 years ; grant of a tenancy for less 
than 7 years which is notified to the Commission (see section 30). 

Case C. The start of a project of material development (see sections 31 and 
32). 

Case D. The receipt of compensation in certain case of planning restrictions 
under Part II of the Town and Country Planning (Scotland) Act 
1947 or Part IV of the Town and Country Planning (Scotland) Act 
1954 (see section 33). 

Case E. A disposition which (not forming part of a transaction covered by 
Case A or Case B) is made for valuable consideration and is the 
grant of a servitude or the release or modification of a servitude or 
restrictive rights and is notified to the Commission (see section 34). 

Case F. The renewal or extension of a tenancy ; the variation of a tenancy so 
as to release or modify any obligation or agreement restricting 
development; the variation of a feudal condition, increase of feu 
duty and the conveyance of the superior’s interest or the interest of 
the creditor on a ground annual; certain miscellaneous rights to 
compensation such as those paid for the right to place mains, pipes, 
cables, wires etc. (whether voluntary or by compulsion) over land 
for valuable consideration; in all cases, only when notified to the 
Commission. 

20. Notification to the Land Commission in Cases A and B will where 
possible be effected by recording in the General Register of Sasines. In some 
cases where recording is not possible notification is to be effected by submission 
to the Stamp Office of “particulars delivered”. In any case where recording 
does not take place within 30 days notification should be made direct to the 
Commission on forms obtainable from any office of the Commission. In 
addition a grantee may notify the Commission direct of transactions which are 
not compulsorily notifiable, e.g. in respect of leases originally granted for less 
than 7 years (on form BL 1 Scotland). For Case C the developer must notify 
the Commission in accordance with sections 38 and 39 before commencing the 
development (form BL 2 Scotland). The compensating authority will notify the 
Commission of the cases in which they pay compensation which may give rise 
to Case D. Notification in Cases E and F is voluntary on the part of the grantee 
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and should be made on form BL 4 Scotland if it is wished to make it. For 
dispositions which are voluntarily notifiable there is no advantage to the 
grantee in notification unless he has paid for development value in acquiring 
an interest in land and will therefore wish on a subsequent chargeable act or 
event to be able to use the consideration that he gave for the interest as a base 
value under Schedule 5 (see paragraph 36) or as an allowance for ancillary 
rights under Schedule 4 part V. Where, in Case F, an authority or body take 
rights they will be invited to notify only where they have paid for development 
value. 

21. The five cases A to E fall into two broad classes: 

(i) Cases A to C which the standard formula for computation of levy 
applies, 

(ii) Cases D to E to which the depreciation formula for computation of 
levy applies. 

22. The first of these formulae will apply also to variations, extensions, etc. 
of tenancies and conveyances of the superiority or increased interest in the 
ground annual and augmentations of feu duties under Case F; the second to 
the grant of rights including variation of feudal obligations under Case F ; in 
both circumstances with suitable adaptations and modifications. A combination 
of the two formulae may be necessary in cases where acquisition has taken place 
under, or under the threat of, compulsory powers. This latter aspect is dealt 
with by the provisions of Schedule 9. 

Levy 

23. The application of levy to the several chargeable acts or events is dealt 
with almost entirely in sections 27 to 35 which must be read with Schedules 
4 to 6 (and also with Schedules 7, 8, 11 and 13 in some circumstances). It is 
necessary to look beyond these, however, to sections 72 and 73 read with 
Schedule 9, for the adaptation of Case A to the circumstances of acquisitions by 
the generality of authorities armed with compulsory powers and with Schedule 
10 to acquisitions by the Land Commission. 

24. Levy on a transaction will be assessed on the actual price paid, i.e. on 
the money or money’s worth given for the land. The Commission will not 
generally be concerned to question whether the price fully represents the market 
value. Moreover disposition by way of gift or inheritance is disregarded for 
the purposes of levy. In these respects the levy differs from capital gains tax, 
which in order to prevent evasion applies to any disposition and may be assessed 
by reference to the market value if it appears that the price paid is less than the 
market value. By contrast, if levy on a sale after the first appointed day has 
been avoided by the payment of a sum less than the full market value of the land, 
the position is remedied when levy is taken on the subsequent development of 
that land, on an assessment made by reference to a valuation at the full market 
value because allowance is given in the base value only for the debased price 
previously paid. No allowances are made in levy cases for any losses incurred, 
except in respect of “credits carried forward” under Schedule 1 1 . 

Current Use Value 

25. The current use value of an interest in land is the value of that interest 
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calculated on the assumption that planning permission would be granted for 
any development which is not “material development” (see below) but would 
not be granted for “material development” (for exceptions to this rule see 
regulations made under Schedule 6 paragraph 1 1). It exceeds existing use value 
under the Planning Acts in two respects : 

(i) the range of development which is not “material development” is wider 
than the development described in the Third Schedule to the 1947 Act 
which falls within “existing use”; 

(ii) it is intended that the current use value should include the amount of any 
“unexpended balance of established development value” which remains 
attached to the land under the provisions of the Planning Acts. 

26. No specific provision is made in the Bill in respect of unexpended 
balances because a purchaser of land which is restricted to its current use could 
be expected to pay for the right to realise the unexpended balance on a refusal 
of permission for material development. The full amount of any unexpended 
balance will therefore be reflected automatically in current use value. 

Material Development 

27. Material development is defined in Section 99(2) by way of exclusions 
from the definition of development in the Planning Acts, the definition of 
development being brought in by the incorporation in Section 99(8) of the 
interpretation sections of these Acts. It therefore means the carrying out of 
building, engineering, mining or other operations in, on, over or under the land, 
or the making of any material change in the use of any buildings or other land 
except: 

(a) development permitted under a general development order (see Section 
99(2)(a)) 

(b) development (with the exception of agricultural development) covered 
by the Third Schedule to the 1947 Act read with Section 108(2) and (3) 
of the 1947 Act and 2(5) of the 1963 Act; Section (99)(2)(b) and 

(c) development of any class prescribed in regulations (Section 99(2)(c)). 

28. Very broadly the effect of these provisions is to ensure that development 
on which it was not necessary to pay development charge under the 1947 Act 
will not be material development. The appendix to this booklet contains a list 
of the major types of development which are not material development and 
explains whether they are excluded from the definition of development by (a), 
(b) or (c) above. 

The Standard Formula 

29. This formula, which in its simplest form is exemplified in Case A below, 
applies with its variants to: 

Case A. Which covers outright dispositions of existing interests in land (i.e. 

grants of a feu and assignations of tenancies); 

Case B. Which covers the creation of new interests (tenancies and sub-tenancies 
out of existing interests in land) ; and 
Case C. Which covers the start of material development of land. 
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Case F. In so far as it covers the variations of tenancies, conveyances of the 
superiority and the interest of the creditor in a ground annual and 
augmentations of feu duties. 

Case A 

30. The formula for Case A, referred to in section 29(4) of the Act, is as 



follows : 

Market value of relevant interest . . . . M 

Less base value thereof ....... B 



M-B 

Less amount of expenditure on improvement and ancillary 
rights ......... I 



Net development value (on which levy is charged) . . M-B-I 



Market value ( M ) 

31. M is the consideration received in money or money’s worth for the 
interest in the land, and will normally be the actual sale price. Schedule 4, Part I, 
paragraph 2, and Schedule 6 paragraphs 1-3 contain the detailed provisions. 

Base value (B) 

32. B may be the greater of two alternatives. The first version — referred to 
as the Schedule 4 base value — derives from the current use value of the interest 
in question. This version of base value is the sum of two elements: 

(i) the current use value of the relevant interest in the relevant land (which 
as explained in paragraph 13 will automatically include the amount of 
any available unexpended balance of established development value) 
multiplied by eleven tenths ; 

(ii) any depreciation to the current use value of other land held with the 
relevant land by the person by whom the interest is granted. 

33. One tenth is added to current use value as a form of de minimis provision 
and in order to increase the incentive to redevelop obsolescent buildings, 
because there is usually less profit in redevelopment. It will have little effect on 
the amount of levy when agricultural land is sold or used for development, as the 
current use value of such land is low compared with its market value, but it will 
leave substantially more money in the hands of the owner of a property with a 
high current use value, such as an existing house, which he sells or uses for 
redevelopment. 

34. Depreciation under (ii) above is allowed to ensure that an owner is not 
charged levy on the amount of development value necessary to offset the loss 
which he had to suffer in the current use value of other land as a consequence 
of the disposition. 

35. Schedule 4 base value, in relation to Case A, is dealt with in Schedule 4, 
Part I, paragraphs 2-5, and Schedule 6, paragraphs 6-11. 

36. The second version of base value — referred to as the Schedule 5 base 
value — is derived from the price which an owner has paid for his land. It is 
necessary to give him this alternative, because that price may have included 

8 



Printed image digitised by the University of Southampton Library Digitisation Unit 



a sum representing development value as well as a sum representing current use 
value; and in accordance with the second of the principles underlying levy 
referred to in paragraph 1 above no levy should be chargeable on such develop- 
ment value as has already been paid for. Schedule 5 base value, which is 
described in Schedule 5, will, however, subject to certain exceptions, be available 
only if the owner bought his interest for valuable consideration either : 

(a) on or after 1st July 1948 (the appointed day under the Planning Act of 
1947) and on or before 23rd September 1965 (the date of publication on 
the Land Commission White Paper), both dates inclusive. This period is 
referred to as “the antecedent period” ; or 

(b) on or after 6th April 1967, the first appointed day under the Land Com- 
mission Act which is the day when the levy will come into operation, 
provided that the transaction has been properly notified to the Com- 
mission. 

37. A Schedule 5 base will not normally be available if the land had been 
bought between the 23rd September 1965 and 6th April 1967 (the interim 
period) because this would have made it too easy for fictitious transactions to 
be entered into for the purpose of avoiding levy by establishing an artificially 
high base. There are, however, exceptions to this rule. These relate: 

(1) to purchases at any time during the interim period of land which would 
have been exempt from levy if it had been bought on or after 6th April 1967 
(e.g. functional land of charities); and 

(2) to purchase by builders and developers of residential property during 
part of that period (1st August 1966— 6th April 1967) provided they start building 
within six months of 6th April 1967. Details of these arrangements are in 
Schedule 5, paragraphs 10 and 11. 

38. The amount of the Schedule 5 base value will be the consideration for the 
last relevant disposition subject to adjustment (where it falls within paragraph 
36(b) above) for changes in current use value. 

39. This adjustment is provided for in Schedule 5, paragraph 9, and ensures 
that the base value which is free from levy includes the current use value of the 
land at the date of the chargeable act or event plus so much of the price paid on 
the last relevant disposition which represented development value at the time of 
that disposition. The adjustment, however, is made only where the last relevant 
disposition occurred on or after 6th April 1967 and was a chargeable act or 
event which was notified to the Commission because then a record will be avail- 
able of the current use value at that time. The adjustments are omitted where 
the last relevant disposition occurred earlier because of the practical difficulties 
of making retrospective current use valuations without adequate records of the 
physical circumstances at the time. 

Related tenancies 

40. In accordance with the second principle (that development value once 
paid for is not chargeable again) it will be necessary to give the chargeable 
owner the benefit of the cost to him of any development value which he has 
paid for during the antecedent period or on or after the first appointed day in 
respect of a tenancy which has been granted or assigned to him and which 
became merged into the chargeable interest before the relevant date for assess- 
ment of levy. This is done by means of an addition to the base value whether 
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it be under Schedule 4 or Schedule 5 ; just as a normal Schedule 5 base value 
ensures that allowance is made for development value paid for in the last 
relevant disposition of the chargeable interest, the related tenancy provisions 
ensure that allowance is made for development value paid for in acquiring the 
interest that has been charged. The provisions are to be found in Part III of 
Schedule 5. 

41. The simple example is that of the landlord who takes an assignation of 
his tenant’s interest for valuable consideration and thus becomes the owner of 
the dominium utile unburdened with a lease. The assigned tenancy merges into 
the greater interest and is to be treated as a “related tenancy”. 

42. When such a transaction takes place after the first appointed day that 
part of the consideration for the assigned interest which is attributable to 
development value in that interest is to be added to and become part of base 
value. If the transaction took place during antecedent period the whole of the 
consideration is to be added to the base value, a procedure which is favourable 
to the chargeable owner and which avoids the necessity of finding the current 
use value of the assigned interest at some date between 1st July 1948 and 
22nd September 1965 inclusive. 

Expenditure on improvement and ancillary rights (/) 

43. Again in accordance with the second principle, it is necessary, whichever 
base value is taken, to make allowances to the owner under this heading. They 
are dealt with in Part V of Schedule 4, which allows the owner the capital cost 
he has actually incurred since his purchase of the land, provided it is expenditure 
on works such as the provision of services which have increased the market 
value of the land and was incurred on or after 1st July 1948 and before the date 
for assessment of levy. Payments for the grant of servitudes or for the extinguish- 
ment or modification of servitudes or restrictive rights are similary allowable 
except when they are incurred between the 29th December 1965 (the date the 
Act was available) and 6th April 1967. 

44. Expenditure on improvements and ancillary rights may increase current 
use value as well as development value. For example, the construction of an 
access to a house may improve its value as a house as well as its value for 
redevelopment as offices. To this extent the expenditure is normally reflected 
in base value which is arrived at directly from current use value (Schedule 4) or, 
indirectly, from the price paid in a disposition since the appointed day, adjusted 
to allow for any subsequent change in current use value (Schedule 5). To prevent 
a double allowance the increase in current use value due to this expenditure 
must therefore be deducted from the total amount spent on improvements so 
as to limit the allowance to so much as decreased the development value of the 
relevant interest. Conversely, if the works decrease current use value, for 
example where the construction of a builder’s road destroys or reduces the 
agricultural value of land, the amount of the decrease must be added to the 
allowable expenditure. (A particular example of this is the demolition of a 
building where this occurs apart from a project of redevelopment. Demolition 
can constitute a work of improvement and the costs are allowable together 
with the current use value of the demolished building.) However, where base 
value is derived from a previous disposition in the antecedent period which is 
not adjusted to allow for any change in current use value the up-to-date current 
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use value is not brought into base value. There is no duplication with expenditure 
on improvements which have increased current use value and it would be 
anomalous to make an adjustment to the expenditure on improvements and 
ancillary rights and no such adjustment will be made. 



45. The following examples show how levy under Case A operates. 

1 . Example of Sale of Land, Introducing Schedule 4 Base 
Value and Expenditure on Improvements 
and Ancillary Rights. 

A has owned 30 acres of agricultural land since 1920. In 1968 he obtained planning 
permission to use the land for residential purposes. He also paid £2,100 for the removal of a 
feudal obligation affecting the land and notified the Commission. 

Later in 1968 he improves the land by surface drainage works at a cost of £3,000. He also 
spent £400 on repairing agricultural fences. 

In 1969 when the agricultural value of the land was £250 per acre A sold 10 acres of it to 
B for £65,000. If the expenditure on the drainage had not been incurred the market value of 
the land would have been considerably less than the sale price and its agricultural value 
would have been 10% lower. 

The sale of the 10 acres depreciates the agricultural value of the remaining 20 acres to the 
extent of £20 per acre. What is the amount chargeable to levy (i.e. the net development value)? 



Assessment in Case A 

Market Value. The sale price 

Schedule 4 base value 

(i) current use value — as agricultural land, 10 acres at £250 per acre £2,500 
Add one- tenth £250 



£2,750 

(ii) depreciation in agricultural value of adjoining 20 acres at £20 

per acre .......... £400 



Base value £3,150 



Expenditure incurred on improvements, ancillary rights, etc. 

The £400 for repair of fencing is not accountable (Schedule 4, para- 
graph 45(a) ) and is therefore disregarded — 

Of the £3,000 spent on drainage the allowable amount attributable to 
the land sold is, say, | (Schedule 4, paragraph 47) . . . £1,000 

Of the £2,100 paid for the release of the feudal obligation $ is allowable 
as it improves the market value of the relevant land (Schedule 4, 
paragraph 47 and assuming the benefit to be spread evenly over the 
whole of the land) 700 



£1,700 

Deduct adjustment for effect on current use value (see Note) . . 250 



Amount of allowable expenditure £1,450 

Net development value 

Note: The adjustment for the effect on current use value is obtained 
as follows: 

Current use value after expenditure ...... 

Current use value if expenditure had not been so incurred: 

10 acres at £225 per acre 

Amount of excess (to be deducted) 



£65,000 



£3,150 

£61,850 



£1,450 

60,400 

£2,250 

2,500 

£250 
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2. Example of Sale of Dominium Utile Introducing 
Schedule 4 and 5 Base Values and a Related Tenancy. 



In 1946— A buys the dominium utile of an allotment for £120. In 1950 he grants a 20 year 
lease to B for a grassum of £100 and a nominal rent. In 1968 B buys the dominium utile from 
A for £250, current use value of the dominium utile as an allotment being £230. In 1975 B 
sells the dominium utile to C with planning permission for housing for £4,000. The current 
use value of the dominium utile, ignoring the planning permission, is by now £300. 

What is the amount chargeable to levy (i.e. the net development value)? 



Assessment in Case A 



Market value= consideration = price received .... 

Base value: 

(i) Schedule 4, current use value £300 

plus 10% 30 



Total 



fii) Schedule 5, 

consideration for last relevant disposition (if notified) . 
adjustment for current use value: 

c.u.v. (4) £300 

less c.u.v. (3) 230 



£330 

£250 

70 



£4,000 



adjusted consideration £320 

Higher base value, therefore £330 

Add: consideration for related tenancy (Note 2) . . . 100 

Total £430 

Therefore adjusted base value applicable^ 



430 



Net development value £3,570 

Principal amount of levy at 40% = £1,428 

Note 1. The first transaction— the 1946 one— is not a relevant disposition for the purposes of 
levy, since it took place before 1st July, 1948. 

Note 2. The consideration for the grant of a related tenancy — the 1950 transaction — has in 
practice to be calculated under Regulations made under paragraph 10 of Schedule 7 
and where there is a rent reserved will not be the consideration realised by the dis- 
position which granted it. In this case the consideration was wholly by way of grassum, 
the rent being merely nominal. 

Note 3. While the 1968 transaction would have been required to be notified to the Commission, 
it would have been a “no levy” case and if the current use value was not then ascer- 
tained the District Valuer would ascertain it retrospectively. 



Case B 

46. The standard formula as modified for Case B (Clause 30(4)) is: 



Amount of consideration for the disposition . . . C 

Less base value realised by the disposition . . . B 

C-B 

Less expenditure on improvements etc. insofar as it has 
increased the development value realised by the disposition . I 

Net development value realised by the disposition . . C-B-I 



Whereas in a disposition under Case A the whole of the interest of the charge- 
able owner is transferred, in Case B, on the grant of a tenancy, part only of 
the interest is transferred and the chargeable owner retains a reversionary 
interest. The factors used for the assessment of levy in Case A therefore need to 
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be modified to relate only to the portion of the landlord’s interest that is trans- 
ferred. Accordingly, instead of the market value of the interest we have the 
“amount of consideration for the disposition” obtained by the landlord 
(Schedule 4, Part II, paragraphs 7-9). And instead of the base value and 
expenditure on improvements relating to the interest, we have the “base value 
realised by the disposition” (Schedule 4, Part II, paragraphs 10-15 or alterna- 
tively Schedule 5, paragraphs 13-17) and “expenditure on improvements or 
ancillary rights insofar as it has increased the development value realised by the 
disposition” (Schedule 4, Part V, paragraph 51). 



Amount of consideration for the disposition. 

41. This is derived directly from an examination of the price paid for the 
tenancy (including a capitalisation of the rent) in accordance with Schedule 4, 
paragraphs 7-9. The interest is treated as a separate entity (Schedule 6, paragraph 
4(1)) and the rent is accordingly capitalised as though it were a terminable 
interest with no reversion. 



Base Value and Related Tenancies 

48. It is not, however, practicable to use the same direct approach in 
determining the base value and related tenancies. This is because the Schedule 
5 version of base value and the expenditure on improvements unavoidably 
relate to the whole of the interest of the landlord out of which the tenancy has 
been granted (referred to as the “chargeable interest”), and because there are 
valuation difficulties in finding directly the Schedule 4 base value corresponding 
to the consideration for the tenancy alone. The Act therefore provides for the 
derivation of the required values from the figures relating to the whole of the 
chargeable interest, by a method of apportionment described below. 



49. If the consideration for the tenancy is denoted by T, and the present 
market value of the right to the reversion at the end of the tenancy (on the 
assumption that the land is then in the same state and with the same prospects 
of development as before the grant of the tenancy) is denoted by R, then the 



T 

fraction - — - represents the proportion of the chargeable interest which is 
attributable to the tenancy. 



50. The Act accordingly provides (Schedule 4, paragraph 11) for the 
ascertainment of the current use value of the chargeable interest. The fraction 
T 

=rpjc- of this amount is then taken to be part attributable to the tenancy, or 
1 -j-K 

“the current use value realised by the disposition” (paragraphs 12 and 13). 



51. Similarly, in arriving at the Schedule 5 version of base value, the same 
T 

fraction — is used to apportion the consideration paid by the chargeable 
TtR 

owner for his interest on the last relevant disposition. It is again used in Schedule 
5 paragraphs 27 and 28 which adapt the provisions for related tenancies to the 
special circumstances of Case B. As in Case A an addition may be made for a 
related tenancy whether the base value is under Schedule 4 or Schedule 5. 
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Expenditure on improvement and ancillary rights. 



52. The fraction 



T 

T+R 



is used once more in respect of allowance for expendi- 



ture on improvements etc. (Schedule 4, Part V, paragraph 51(a)) to find the 
portion of the total expenditure incurred which is appropriate to the tenancy 
the grant of which gave rise to the Case B assessment for levy. 



53. The following example relates to levy under Case B. 

3. Example introducing Schedule 5 base value 
and expenditure on improvements. 

In 1957, A purchased 20 acres of land on the outskirts of a seaside resort not far from the 
sea shore. He paid £7,000 for the land which was used for agricultural purposes The land is 
reserved on the development plan for residential development from 1980 onwards. In 1968 A 
obtained planning permission for a period of 12 years and a licence to use the land as a caravan 
park and he then expended £2,000 on improving the approach road which formed part of the 
20 acres. The expenditure added to the rental value of the land for use as a caravan park but 
had no effect upon its agricultural value. Later in 1968 he leased the land to B for use as a 
caravan park, B undertaking to carry out all necessary site works paying a lump sum of 
£4,000 and an annual rent of £5,000 for a lease of 12 years. 

At the time of the lease to B the agricultural value of the land was £300 per acre. The market 
value which the land could be expected to realise at the end of the tenancy can be expected to 
be £8,000 per acre in its present physical condition. 

What is the amount chargeable for levy (i.e. the net development value) ? 



Assessment in Case B 
Amount of consideration for the disposition 
Annual rent (£5,000) 

Capitalised value of rent of £5,000 for 12 years, say . . £34,000 

Add lump sum paid ........ 4,000 



Amount of consideration (£T) ....... £38,000 

Schedule 4 base value 



Current use value of the chargeable interest 

20 acres at £300 per acre ........ £6,000 



Reversionary value of the chargeable interest (R) 

20 acres at £8,000 per acre in 1980 ...... £160,000 

Present value, say 64,000 



Current use value realised by the disposition 

T 

T+R 
38,000 



This is £6,000 X 
£6,000 x 



38,000+64,000 
Add one-tenth 



£2,235 

223 



£2,458 

There is no depreciation to other land held with the relevant land . — 



Schedule 4 base value £2,458 



Schedule 5 base value 

The consideration for the last relevant disposition was £7,000 and as 
the disposition was in the antecedent period it requires only to be 
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£2,608 




owner and should therefore be adopted . 



2,608 



Expenditure on improvements, etc. 



£35,392 



Expenditure is £2,000 and is accountable as it has increased the 
market value of the land. The last relevant disposition being in 
the antecedent period there is no adjustment for changes in 

T 

current use value and the allowable amount is £2,000 x — — 

T+R 




757 



Net development value 
Note 



£34,635 



Schedule 4, paragraph 7, defines consideration in Case B as including the capital value of 
“the right to receive rent . . . payable in respect of the tenancy”. It is not the same thing as 
the landlord’s interest in the land which extends to reversionary rights after the end of the 
tenancy, and the lease and the reversion must be treated as separate entities. 



54. The standard formula as modified for Case C is in Section 31(3) and is 
stated in precisely the same terms as for Case A. The modification of the 
provisions relating to Case A which are necessary for Case C appear in Schedule 
4, Part III and derive from two things; first that, whereas in Case A an actual 
transaction has taken place the consideration for which presents us with the 
“Market Value”, in Case C we have no such ready-made information and it is 
necessary to estimate the market value for the purpose of the development 
being carried out; and secondly that the development affects all interests in the 
land, not merely the interest of the person actually carrying out development, 
who may be a tenant. The works done on the land (e.g. the bricks and mortar) 
will by themselves increase the value of reversionary interests but such increase 
will not represent a release of additional development value when the lease 
falls in and should not be charged with levy. For this reason it is necessary to 
assess levy at the start of development before works are done, in respect of each 
assessable interest i.e. each interest that will obtain some substantial benefit. 
Collection of levy from owners of reversionary interests may however be 
postponed (Section 45(2)) until the interest is realised by a sale or by the land 
falling into possession. 

The Developing Owner 

55. The developing owner is defined in Section 32(5). Broadly speaking he is 
the person who is responsible for the project of development and who must give 
notice of the start of the project. Normally he will be the person who has 
possession of, and who owns a substantial interest in, the land. But Section 32 
provides that he may be a person who is starting the development on land in 
respect of the whole or part of which he only has a contract to take an interest. 



Case C 



General 
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In these circumstances he is liable to levy in respect of the interest he has 
contracted to take, but he is entitled to use as his base value the price which he 
has contracted to pay. The owner of the land, on the other hand, when he is 
assessed to levy when he completes the sale to the developing owner, is assessed 
as if the project had not been begun. 

Assessable Interests 

56. If the land is not let the interest in the dominium utile will be the sole 
assessable interest. But if the land has been let the interest of the tenant, who 
would normally be the person carrying out the development, will be an assess- 
able one, as will also the interest of the owner of any reversionary interest if the 
reversion is not more than 98 years distant (Section 32(l)(c)). The “cut off” at 
98 years is intended to ensure that where development which would normally 
start in the first year of the tenancy is taking place under a 99 year lease there 
could be no question of the landlord being liable for levy under Case C; in 
practice it may well happen that there is no quantifiable development value in a 
reversion which is substantially less than 98 years distant but there will be a 
prima facie liability in these cases and it will be a matter of valuation to determine 
whether in the particular circumstances there is any leviable development 
value in the reversion. 

57. There are also special provisions in Section 32 whereby although a 
tenancy constituting an assessable interest does not exist, an enforceable contract 
to grant such tenancy, can, subject to certain conditions, be deemed to be an 
assessable interest. The same is true of a contract to purchase an interest (see 
paragraph 42 above). 

Full Market Rent 

58. Under Case C the first step is to determine under Schedule 4, Part III, 
paragraphs 16 to 22, what is the “full market rent” of the land for the purposes 
of the development being carried out, Normally a 99 year lease is to be assumed 
in assessing this rent but in Schedule 4, paragraph 17, special provisions are 
made for assuming a lesser period in the small minority of cases involving 
development of a “wasting” nature. Schedule 4, Part III, also contains provisions 
dealing with the effect to be given to encumbrances and with planning and 
other assumptions to be made in arriving at the full market rent. 

Market Value 

59. When the full market rent has been arrived at Schedule 4, paragraphs 
23 to 27, explain the way in which account is to be taken of it in estimating the 
market value of each assessable interest subsisting in the land being developed. 
Thus : 

(a) where the assessable interest is a tenancy (other than a reversionary 
interest in a tenancy) the market value is the excess of the full market rent 
over the lease rent, capitalised for the period from the relevant date to the end 
of the tenancy; 

(b) if the assessable interest is that of the lessee in respect of a sub-tenancy a 
termination of that sub-tenancy, the market value is the aggregate of any 
capitalised profit rent receivable until the expiry of the sub-tenancy plus the 
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present value of the right to receive from the end of the sub-tenancy until the 
end of the principal tenancy the excess of the full market rent over the rent 
payable under the principal tenancy ; 

(c) in the case where the assessable interest is the interest in the dominium 
utile unburdened by a tenancy the market value is the full market rent 
capitalised in perpetuity which should correspond to the normal market 
value ; 

(d) where the interest is subject to a tenancy the market value is the aggregate 
of the capital value of the rent receivable during the tenancy plus the present 
value of the right to receive the full market rent in perpetuity from the date 
of termination of the tenancy. 

60. In special cases where the asset is of a wasting nature or is of predictably 
limited character (i.e. where Schedule 4, paragraph 17, applies) provision is 
made in Schedule 4, paragraph 26, for taking into account the limited life of the 
asset. In such a case the valuation will be adjusted to allow for the notional 
receipt of the full market rent only for the estimated duration of the economic 
life of the development (e.g. where the planning permission is for short term 
mineral working it will be limited to the estimated duration of the times required 
to work the minerals). 

Base Value and Related Tenancies 

61. The Schedule 4 base value dealt with in Schedule 4, Part III, paragraphs 
28 to 34, comprises eleven-tenths of the current use value of the assessable 
interests plus any depreciation caused by the prospective development to the 
owner’s interest in other land held therewith. It is provided that similar effect 
shall be given to certain encumbrances as is given to them in arriving at market 
value. There are also special provisions for limiting the addition of one-tenth of 
current use value to the land actually required for the proposed project of 
material development in those cases where that land forms part only of the 
relevant land and a building already exists on the remainder. By this means 
development value of land used for an extension is not offset by a large tolerance 
arising from the existing premises. 

62. Ascertainment of the Schedule 5 base value follows a similar procedure to 
that adopted for Case A but relates, of course, to the assessable interest in each 
case. There are special provisions in Schedule 5, Part II, paragraphs 1 8 to 2 1 , for 
adopting as base value the consideration given for the relevant interest under an 
enforcible contract in those cases where such a contract constitutes an assessable 
interest. Any appropriate amount in respect of a related tenancy will be added to 
the base value under either Schedule 4 or Schedule 5. 

Expenditure on Improvements etc. 

63. The procedure for ascertaining the allowance for expenditure on improve- 
ments etc., insofar as it has increased the market value of the assessable interest, 
also follows the same pattern as Case A — being derived from Schedule 4, Part 
V. After a project of development has started a liability to pay compensation 
in respect of an encumbrance may arise. This possibility is recognised by 
special provisions in Schedule 4, paragraph 44, for enabling in certain cases, 
expenditure incurred within six years after the relevant date (i.e. the date on 
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which the carrying out of the project is begun) in respect of the acquisition of a 
servitude, the release or modification of a servitude or restrictive right to be 
taken into account retrospectively. 



Credit Carried Forward From Case C 

64. It may sometimes happen that the market value of the land for the purpose 
of the development being carried out, where that development does not con- 
stitute full development, is less than the price the developer has paid for the 
land (i.e. Schedule 5 base value) plus improvements. For example a house bought 
for redevelopment as shops might be used for office purposes pending redevelop- 
ment. Normally negative net development values are of no consequence in the 
Act and are regarded as nil but in this situation (and in two other situations 
referred to later) the negative development value is recognised in Schedule 1 1 
and a credit is established. Since development value previously paid for is 
allowed for in this way, thereafter a Schedule 5 base is extinguished (Schedule 5, 
paragraph 4). 



65. The following example relates to levy under Case C. 

4. Owner Develops His Own Land. Aggregation of 
Different Base Values for Different Parts of the Land. 

In 1920, A purchased a block of small houses which were demolished under demolition 
orders in 1958. The Site (X) was cleared. In 1968 A purchased for £2,000 an adjoining cleared 
site (Y) previously occupied by houses and obtained planning permission to build a small 
factory on the composite Site (X+ Y). The work has been notified to begin on the 1st January 
1969. There is no unexpended balance of development value on any of the land. The following 
values are relevant : 



(a) Full Market Rent on lease for 99 years of the whole of the land at the 



relevant date (per annum) £350 

(b) Current use Value for residential purposes of the whole of the land . 2,500 

(c) Ditto as respect Site X 1 ,200 

(d) Ditto as respect Site Y 850 

(e) Current use value of Site Y as found at date of last relevant disposition . 750 

What is the amount chargeable to levy in respect of the assessable interest? 

Assessment in Case C 



Market Value is the right to receive full market rent in perpetuity . £350 

Say ......•••••• 7,000 

Schedule 4 base value 

Current use value for residential purposes 2,500 

Add one-tenth 250 



£,2750 

There is no depreciation of the value of “other land” held therewith . — 

Schedule 4 base value ......... £2,750 



£7,000 



Composite base value 

There is no relevant disposition relating to the whole of the land, but 
there is a relevant disposition relating to Site Y. 

Schedule 6 paragraph 18 therefore should be followed. 
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(1) Schedule 5 base value for Site Y 

Consideration given for site 2,000 

Adjust for change in current use value 

Current use value at relevant date .... £850 



Current use value at date of last relevant disposition 
Adjustment 


. £750 


100 


Schedule 5 base value of Site Y 




. £2,100 


(2) Schedule 4 base value of Site Y 

Current use value for residential purposes 

Add one-tenth 




£850 

85 


Schedule 4 base value of Site Y 




£935 


(3) Schedule 4 base value of Site X 

Current use value for residential purposes 

Add one-tenth ....... 




£1,200 

120 


Schedule 4 base value of Site X 




£1,320 



As (1) is greater than (2) and (1) plus (3) (£3,420) is greater than 
Schedule 4 base value of the whole of the land (£2,750), adopt 1 plus 
3 as composite base value 3,420 



No expenditure on improvements, etc. 



£3,580 



Net Development value £3,580 



The Depreciation Formula 

66. This formula applies to: 

(1) Case D which covers compensation received following the revocation or 
modification of planning permission, and certain other planning decisions 
and orders, 

(2) Case E which covers payments for dispositions, 

(a) Granting a servitude. 

(b) Releasing or modifying a servitude or restrictive right. 

67. The formula, which is almost the same in each case, is given in Section 33 
for Case D and Section 34 for Case E. It defines the amount on which levy is 
charged as ; 

Compensation received in Case D \ ^ 

Consideration received in Case E J 
Less The “appropriate deduction” D 



Amount chargeable to levy C — D 

68. The terms “compensation” and “consideration” have their obvious 
meanings but are more precisely defined in Schedule 4, Part IV, paragraph 35 
and 36 respectively. The “appropriate deduction” which combines in one 
operation two separate allowances as explained below, is the excess of: 
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The sum of 

(1) the base value of the relevant interests (i.e. the base value under Schedule 4 
or Schedule 5 including any related tenancy whichever is the greater) dis- 
regarding the act or event giving rise to the assessment; 

and 

(2) the amount of expenditure on improvements and ancillary rights under 
Schedule 4, Part 5 ; 

over 

The current use value of the relevant interest taking into account the act or 
event causing the depreciation. 

69. The reason behind this is first, that where an assessment is made the 
compensation for depreciation will include development value and before 
charging levy it is necessary to deduct from the total compensation the amount 
of development value which the owner of the chargeable interest has already 
paid for, as provided for in Schedule 5. 

70. Secondly the act or event may have depreciated the current use value of 
the interest in the land as well as the market value. The adoption of such lower 
current use value on a future chargeable act or event will increase the amount of 
development value subject to levy on that act or event. Moreover some part of 
the compensation may have been paid for this depreciation to current use value. 
The second allowance to be made is, therefore, the amount of the change in 
current use value. 

71. Thus, 

if, 

B = Base Value + Cost of Improvement, 

C.U.V. (b) = current use value before the event, 

C.U.V. (a) = current use value after the event, 

The first allowance is B — C.U.V. (b), i.e. development value is base value 
and the second is C.U.V. (b) — C.U.V. (a), i.e. change in current use value. 

If these are added, we have 
(B - C.U.V. (b)) + (C.U.V. (b) - C.U.V. (a)). 

C.U.V. (b) (which is the amount to be deducted in the calculation of the first 
allowance and the amount from which deduction is to be made in the second) 
cancels out, leaving 

B - C.U.V. (a) 

as the formula for the appropriate deduction. 

72. It is possible in Cases D and E for the deduction to exceed the compensa- 
tion or consideration, which would mean that some part of the development 
value “paid for” had not been used. In this event, as in certain circumstances 
under Case C, a credit is established as provided for in Schedule 1 1 , but since 
it is taken into account in this way it cannot thereafter be taken into account by 
way of a Schedule 5 base value which is therefore extinguished by Schedule 5, 
paragraph 5. 

Case D 

73. It is the duty of the authority paying the compensation to notify the 
Commission of the particulars of the compensation, including how much is in 
respect of depreciation of the value of the relevant interest in the land, and it 
is this latter amount that is the compensation for Case D. The relevant interest 
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is the interest in respect of which the right to compensation accrues, and it is 
the base value of this interest that also has to be ascertained in finding the 
“appropriate deduction”. The base value may be either eleven-tenths of the 
current use value before the occurrence of the event giving rise to compensation 
(Schedule 4, Part IV, paragraphs 37 and 38) or the normal Schedule 5 base 
value (Schedule 5, paragraph 14(2)) derived from the consideration paid for 
the relevant interest in the previous disposition, adjusted where purchased 
after the first appointed day for increase or decrease in current use value 
between the two dates. To whichever base value is taken must be added, where 
necessary, any appropriate amount in respect of a related tenancy and an 
allowance for expenditure on improvements or ancillary rights insofar as it 
has increased the development value of the relevant interest, calculated in the 
manner described for Case A above. From this aggregate is to be deducted the 
current use value of the relevant interest as affected by the terms of the order or 
decision giving rise to the compensation (the restricted value of the interest). 
The difference between the “compensation” and the “appropriate deduction” 
is the required amount which is chargeable to levy. 

74. The following example relates to levy under Case D. 

5. Compensation for Revocation of Planning Permission ; 

Schedule 5 Base Value; Increase in Current Use Value; 

Improvements which Increase the Current Use Value. 

The Land Commission is notified by the Local Planning Authority that compensation of 
£3,300 has been paid to A in respect of an order dated 1st January 1970 revoking planning 
permission previously granted in 1968 for the redevelopment of certain premises belonging to 
A. £3,000 of this compensation is stated to relate to depreciation in the value of the property 
which was acquired in September 1968 for £4,600. The remainder of the compensation related 
to abortive expenditure. Subsequent to his purchase in 1968 A carried out improvements at 
a cost of £500 which increased the market value of the premises and also increased the current 
use value at the relevant date from £4,200 to £4,400. The current use value at the date of the 
last relevant disposition, i.e. September 1968 was £4,000. The market value at the date of 
revocation was £7,400 and the restricted value (i.e. the current use value after the revocation — 
Schedule 4, paragraphs 39 and 40) of the property after the revocation of the planning per- 
mission is considered to be £4,400. No work had been begun in implementation of the planning 
permission. 

What is the amount chargeable to levy? 



Assessment in Case D 

Amount of Compensation as notified by local 
planning authority in respect of depreciation in 

value £3,000 

Appropriate Deduction 
Schedule 4 base value 

Eleven-tenths of £4,400 £4,840 



Schedule 5 base value 

Purchase price of property .... £4,600 

Adjustment for change in current use value: 

Present current use value .... £4,400 

Previous current use value (1968) . . . 4,000 



Excess ...... £400 400 



Schedule 5 base value £5,000 

As Schedule 5 base value is greater than Schedule 
4 base value, Schedule 5 base value is adopted . 
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Expenditure on improvements 



Total expenditure on improvements . 
Adjustment for benefit to current use value: 



£500 



current use value after improvement . . £4,400 

current use value without improvment . . 4,200 



£200 



200 



Allowable adjusted expenditure 



£300 



300 



Sum of base value plus expenditure . 
Deduct 



£5,300 



Restricted value after the revocation . 
Therefore the appropriate deduction is 
Amount chargeable to levy 



4,400 



£900 



900 



£2,100 



Case E 



75. In this case the consideration is the amount received by the grantor or any 
other person for the grant of the servitude or the release or modification of 
the servitude or restrictive right as the case may be. 

76. The interest of which the base value and the restricted value have to be 
found is a little more difficult to define. In the case of the grant of a servitude 
it is the interest which the grantor has in the land over which the servitude is 
granted together with such other land associated therewith as is depreciated by 
the grant of the servitude. In the case of a disposition releasing or modifying 
a restrictive right it is the interest which the grantor has in all the land to which 
the benefit of the restrictive right was annexed before the date of the disposition. 

77. The base value, as for Case D, may be either eleven-tenths of the current 
use value of the grantor’s interest (Schedule 4, Part IV, paragraphs 37 and 38) 
or the normal Schedule 5, base value (see paragraphs 14(2)) derived from the 
consideration for a previous disposition, adjusted where purchased after the 
first appointed day where there is an increase or decrease in current use value 
between the two dates. To whatever base value is appropriate, allowance for any 
related tenancy and expenditure on improvements etc., as in Case D will be 
added, and from this aggregate will be deducted the current use value of the 
interest taking into account the effect of the disposition (“the restricted value 
of the interest”). The resultant amount is the “appropriate deduction” to be 
subtracted from the consideration to give the amount chargeable to levy. 

78. The following example related to levy under Case E. 

6. The Grant of a Servitude; a Schedule 5 Base Value Applying. 

Establishment of a Credit. 

The owners of land upon which a block of fiats is to be built notify the Land Commission 
of the grant to them by A of a Servitude for a right of way across A’s land adjoining the site 
of the flats. The date of the grant was 1st January 1970 and the consideration paid £1,000. 
A purchased his land, which comprises a parcel of four building plots at present used as 
allotments for £4,500 in 1968. The grant of the Servitude had not affected the current use 
value of the land which had remained at £600 ever since A purchased it. 

What is the amount chargeable to levy and payable by A ? 
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Assessment in Case E 



Consideration for disposition is the sum paid for the grant . . £1,000 

Appropriate deduction 

Schedule 5 base value is clearly appropriate here. 

Purchase price for last relevant disposition £4,500 

No adjustment for current use value as there is no increase or decrease — 



Schedule 5 base value £4,500 

There is no expenditure on improvements, etc. .... — 

Deduct 

Restricted value after disposition (i.e. the current use value) . . 600 



Therefore the appropriate deduction is £3,900 3,900 



Net development value Nil 

There is, however, a negative amount — a minus quantity . . . £2,900 



This means that A has a credit (see Schedule 11, paragraphs 3 and 5(2)) of £2,900 which 
he can carry forward to set against the amount of levy arising out of a chargeable act or event 
on this land on a subsequent occasion. 

No levy is chargeable on this occasion but A’s original purchase price of £4,500 is no longer 
available to him on any subsequent occasion under Schedule 5 base value — the credit of 
£2,900 represents development value paid for — £3,900 (i.e. £4,500 less £600) less payment 
received in respect of depreciation £1 ,000. 

Case F 

79. There are four groups of occurrence falling within Case F which are 
defined in Section 35 of the Act. The first is a variation of a tenancy which may 
take the form either of its renewal or extension, or of an alteration of its terms 
and conditions and in practice is likely to he a combination of the two — in other 
words restrictions in a tenancy may be altered to allow more development, and 
this could be coupled with an extension of the tenancy. The second concerns 
what is often called a wayleave. If this were an actual servitude it would fall 
under Case E ; however, a right to use land may be granted, commonly in the 
context of compulsory powers, without some of the characteristics of a servitude. 
The fourth group is miscellaneous payments for compensation for depreciation 
in the value of land. 

80. Regulations, which were still subject to parliamentary approval at the 
time this memorandum went to print, fill out the provisions of Section 35 in 
relation to chargeable acts or events under Case F. The regulations specify the 
enactments under which the right to receive compensation for depreciation to 
the value of interest in land could arise; they also provide that notification of 
any of the chargeable acts or events under Case F is voluntary. 

81. Many events under Case F can occur without any development value 
being realised. Thus, when electricity pylons are placed on farm land, a 
standardised payment is often made to cover the damage caused to the agri- 
cultural use of the land, or the terms of the tenancy for a shop may be varied to 
allow the carrying on of some different trade. Such a change in a shop might 
not involve development value, and if not no levy would be assessed. 

82. The regulations deal in some detail with variations of tenancy. They 
provide that such a variation shall be treated as a surrender of the old tenancy 
and the grant of the new one on the new terms. Levy is assessed in relation to 
the grant of the new tenancy as though this were a disposition falling within 
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Case B, but the regulations provide for two adaptations. First, if the tenant had 
acquired the old tenancy by an assignation for valuable consideration or by 
payment of a lump sum on its grant to him, he may have paid for some develop- 
ment value which would not be reflected in the consideration that he paid for 
the variation of the tenancy. On a subsequent occasion after the variation of 
the tenancy therefore — in particular on an assessment under Case C on the 
start of the development — the tenant might find himself liable for levy because 
his base value did not reflect the development value he had paid for on the grant 
of the old tenancy. The regulations provide, therefore, for the development 
value to be determined and added to the consideration for the grant of the new 
tenancy so that on a subsequent occasion it* can be taken into account in the 
base value found under Schedule 5. As the grantor of the tenancy has not, 
however, realised any of this development value on this occasion he should not 
be subject to levy upon it and the regulations provide for the addition of a 
similar sum to his base value. 

83. The second adjustment necessary derives from the fact that the grantor 
may have been subject to levy on the grant of the old tenancy on an expectation 
of receiving rent for the duration of that old tenancy. On the assessment of 
levy on the grant of the new tenancy it will be necessary to ensure that the grantor 
does not pay levy again in respect of the rent which has already been charged 
to levy in cases where this rent exceeds the present rent which could be obtained 
on a current use basis. A similar problem arises wherever after the grant of 
a tenancy it is surrendered without consideration in the general case, this 
problem is dealt with by the proposed regulations dealing with tenancies and 
reversions which provide for an addition to base value on the assessment of 
levy on a chargeable act or event subsequent to the surrender. The regulations 
dealing with Case F provide for the ascertainment of a similar sum to be added 
to base value in the circumstances of a variation of a tenancy. 

84. The second and fourth types of occurrence under Case F (Section 35(3) 
and (5)) are assessed for levy as if they fall under Case E or D respectively. 

85. Regarding the third type (Section 35(4)) the conveyance of a superior’s 
interest and the interest of the creditor in a ground annual are treated as 
analogous to Case A whereas the variation of feudal obligations and the 
increases in feu duty are treated as similar to Case E subject to appropriate 
adaptations in both cases. The following is an example of levy on a variation of 
tenancy in Case F. 

7. Case F. Extension of Tenancy. 

In 1969 the tenant under an existing tenancy with ten years unexpired at a rent of £200 per 
annum notifies the Commission that it has been extended by 50 years (i.e. has become a tenancy 
with 60 years unexpired) at £500 per annum. The landlord acquired his interest in 1967 (after 
6th April) for £5,500. Current use value of the chargeable interest with vacant possession is 
£2,000. No lump sum was paid for the original tenancy. 

What is the amount chargeable to levy ? 

Assessment in Case F 

Amount of consideration 

Capitalised value of annual rent of £500 for 60 years, say . £7,500 (~T) 

Schedule 4 base value realised 

Current use value of the chargeable interest immediately after 

surrender of old tenancy and before grant of new one, say £2,000 
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Reversionary value of chargeable interest (Schedule 4, para. 

12), say £500 (=R) 

T 7,500 15 

" T+R~ 7, 500+ 500 01 16 

Current use value realised by disposition (Schedule 4, para. 13) 

£2,000x^1= £1,875 

16 

Base value realised by disposition (Schedule 4, para. 15) — 
add one-tenth 188 



£2,063 

Schedule 5 base value realised 

Consideration given for last relevant disposition of the 

dominium utile £5,500 

Adjust for change of current use value (Schedule 5, para. 14) 

C.U.V. now £2,000 

C.U.V. as it would have been at 1967: 

(1) Capital value of rent of £200 for 12 years , 

say ....... £1,400 

(2) Current use value in reversion deferred 12 

years, say ...... 1,100 2,500 



Minus £500 



i.e. reduce by amount of deficiency .... 
Adjusted consideration for last disposition 
Apportionment of adjusted last consideration (Schedule 5, 

para. 15) £5,000 . . ... 

lo 

Schedule 5 base (£4,687) exceeds Schdeule 4 (£2,063) so: 

Base value realised 

Add allowance for surrendered tenancy— excess of: 

(a) C.U.V. if old tenancy had not been surrendered, viz. 

(1) Rent of £200 p.a. capitalised for 10 years, say 

(2) Current use value in reversion deferred 10 years, say 



500 

£5,000 



£4,687 



£4,687 



£1,200 

1,200 

£2,400 



(b) C.U.V. immediately after surrender of old tenancy and 
before grant of new one 



2,000 



400 



5,087 



Net development value realised 



£2,431 



Compulsory Purchase — Schedule 9 

General 

86. Where a public authority possessing compulsory purchase powers buys 
land, the compensation may include a payment for the loss caused by severance 
of the land acquired from other land belonging to the owner, or for some other 
kind of injurious affection to his other land. The amount paid for the land to 
be acquired should be dealt with under Case A as the consideration for the 
disposition of that land; but the amount paid for severance and injurious 
affection, being a payment for depreciation to the value of other land is like a 
payment under Case D and should be assessed by applying the depreciation 
formula to that other land. It is not necessary, however, to split the total amount 
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of compensation into these two elements (a task which might cause difficulties 
to acquiring authorities) because the two formulae can be merged and applied 
to the total amount paid. 

87. Thus the assessment under Case A for the land that is taken would be 
Q — Bj — Ij all relating to the land taken. The assessment under Case D for the 
injured land would be C x — AD (where Q is the compensation for injury and 
AD the appropriate deduction). If these two formula are combined we have 
(Cj+Cj)— AD— Bj— I x . It is clearly therefore unnecessary to split C x and Q; 
the combined figure is market value. 

88. Where the acquiring authority is the Land Commission, the actual 
purchase price will, by virtue of Section 73, be the amount of the purchase price 
or compensation assessed in the normal manner, less the principal amount of 
the levy chargeable thereon. 

89. Schedule 9 sets out the procedure for making the necessary adaptions to 
the Case A and Case D procedure and also contains certain other necessary 
provisions. 

The Formula 

90. When therefore a case arises of the type referred to above the first factor 
in the assessment will be the compensation or purchase price actually paid or to 
be paid (which will have been increased by any compensation for severance or 
injurious affection, or occasionally for disturbance and, where appropriate 
decreased by the amount of betterment to other land) ; but from this figure will 
be deducted under Schedule 9, paragraph 4(3), any payment for legal and other 
costs which have been included with the price as compensation and must not be 
subject to levy. The Net Development value will then be arrived at in the 



following manner: 

Compensation or purchase price . . . . M 

Less appropriate deduction ...... D 

Market Value as reduced M— D 

Less Base Value (Schedule 4 or 5) plus Schedule 9, paragraph 
1 0 disturbance ........ B 



M-D-B 

Less expenditure on improvements etc. .... I 



Net Development Value M — D— B —I 



Compensation or Purchase Price (M) 

91. M is the purchase price where the acquisition is by agreement where 
compulsory purchase powers are in the background, or the compensation where 
compulsory powers were used. It will include any amount paid for severance 
or injurious affection, but will be the net figure after deduction of any setoff for 
betterment. 

Appropriate Deduction (D) 

92. The appropriate deduction (D) is found by ascertaining what would be 
the “appropriate deduction” in Case D terms in respect of the owner’s interest 
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in the land severed or injured. This amount can be ascertained without knowing 
the amount of compensation actually attributable to severance or injurious 
affection (Schedule 9, paragraphs 2 and 3). 

Base Value 

93. Next the base value of the interest being acquired has to be found (the 
base value of the “other land” having been dealt with within the “appropriate 
deduction”). The Schedule 4 base value is eleven-tenths of the current use 
value calculated in accordance with the rules (2) to (4) of Section 1 2 of the Land 
Compensation (Scotland) Act 1963 plus a sum equal to the amount that would 
have been payable as disturbance if the interest has been acquired in circum- 
stances which prohibited the carrying out of material development on the land 
acquired (Schedule 9, paragraphs 4 and 10). Generally, the Act says nothing 
about unexpended balance of development value in current use value (see para- 
graph 13 above); but where land has been compulsorily acquired express 
provision is needed because the unexpended balance will have been extinguished 
by the acquisition; this is contained in Schedule 9, paragraph 4(4). Schedule 5 
base value will also have to be ascertained in the manner normally appropriate 
to Case A and the amount of the disturbance referred to above must be added 
thereto in arriving at the base value. The Land Compensation (Scotland) Act 
rules are brought in because they apply to the consideration and must be 
applied to base value for consistency. 

94. Amounts in respect of related tenancies must also be added to either base 
value where appropriate. 

95. Where, however, the compensation or purchase price does not include a 
payment for severance or other injurious affection the “depreciation formula” 
is not incorporated but, by Schedule 9, paragraph 3, the normal Case A 
allowance for injury to the current use value of the other land is made. 

Expenditure on improvements (!) 

96. The appropriate base value having been selected the expenditure on 
improvements etc., insofar as it has increased the development value is found 
in the same manner as for Case A. The resultant calculation of M-D-B-l 
then produces the net development value which is the subject of levy. 

Credit 

97. It should be noted that it is possible for a negative development value 
to be produced and Schedule 11 (see in particular paragraph 4) provides for 
this to be recognised as a credit which can be carried forward and dealt with in 
the same way as other credits (see below). The following example relates to levy 
in a case of compulsory acquisition. 

8. Case A ( Compulsory Acquisition) Schedule 5 Base 
Value; Injurious Affection; Appropriate Deduction. 

A purchased a field of 5 acres fronting a highway in 1950 for £3,750 and in 1968 he purchased 
an adjoining 6 acre field at the rear for £6,800. At that time its current use value was £1,180. 
It had no direct access to the highway. A subsequently obtained planning permission to 
develop the whole for residential purposes with access to the highway from a central point 
in the frontage. Before he could implement this permission, however, the local authority 
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compulsorily acquired on 1st January 1970 four acres of the front field leaving him with one 
acre of front land at one end of the frontage and the 6 acre field at the rear. Compensation 
amounting to £23,000 plus legal and other costs (Schedule 9, paragraph 4(3) ) was paid 
including a sum for injurious affection to the development value of the 6 acres of rear land 
because of depreciation in its value due to the additional cost of developing the land by 
reason of an uneconomic and less convenient access. At the date of acquisition the current 
use value of both fields may be taken to be £200 per acre, both immediately before and after 
acquisition. 

What is the amount upon which levy is chargeable? 



Assessment in Case A 



Consideration, i.e. compensation paid 
Appropriate deduction (Schedule 9, paragraph 2) 

The 6 acre field is the “other interest” which has been in- 
jured and a Schedule 5 base value is clearly applicable 
Purchase price of the last relevant disposition 
Adjustment for change in current use value: 

Current use value as at 1st January 1970 
Current use value 1968 


£1,200 

1,100 


£6,800 


£23,000 


Add Excess ...... 


£100 


100 




Schedule 5 base value 

No expenditure on improvements, etc. 




£6,900 




Sum of base value plus expenditure .... 




£6,900 




Deduct 

The restricted value after acquisition 
6 acres at £200 per acre 




1,200 




Therefore the appropriate deduction is 




£5,700 


5,700 


Market value (as reduced by appropriate deduction) . 
Base value of land acquired 
Schedule 5 base value clearly applies here also: 
Purchase price for last relevant disposition (only 4 out 
of the 5 acres are relevant). 

Four : fifths X £3,750 

Being in the antecedent period there is no adjustment for 
current use value changes 




3,000 


£17,300 






£3,000 


3,000 


No expenditure on improvements, etc. 






£14,300 


Net development value ...... 






£14,300 



Allowance for Estate Duty — Schedule 7 

98. If all estate duty has been paid on land which within six years after the 
death becomes subject to levy, then an appropriate allowance, calculated under 
Part II of Schedule 7 may be deductable from the market value, the consideration 
for the disposition, or the amount of compensation as the case may be. This 
amount, which will only be given if claimed before the notice of assessment 
becomes operative, will reduce the net development value on which levy is 
assessed. (See Part III of this memorandum). 
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Deduction for Capital Gains Tax and Corporation Tax — Schedule 8 

99. The main provisions relating to the interaction of capital gains tax and 
corporation tax and levy will be contained in the 1967 Finance Bill. Broadly the 
principle that will be followed will be that capital gains for the purpose of the 
long term capital gains tax or corporation tax will be limited to changes in 
current use value and will not apply to changes in development value, which will 
be dealt with by the levy. There are however certain transitional provisions 
relating to tax and levy which are dealt with in Schedule 8. These provisions deal 
with cases where, without such provision, current use value or development 
value might become subject to both tax and levy. The Schedule provides that in 
cases that fall under it, and where the deduction is claimed, a certificate of the 
deduction to be made from the levy shall be issued by the Inspector of Taxes. 
(See Part 111(3) of this Memorandum). 

Credits — Schedule XI 

100. The manner in which a credit can be established under any of Cases C, 
D and E and also sometimes in Case A (compulsory acquisitions) has already 
been referred to when dealing with these Cases. 

101. Schedule 11 sets this out in detail and indicates that such credit can be 
carried forward to set against development value otherwise chargeable on the first 
subsequent act or event which may arise affecting the relevant land. 

102. The credit will then either be exhausted or reduced to the extent that it is 
set off, unexhausted credit being carried forward to set off on a further subsequent 
occasion. 

103. In such circumstances, because the credit fully allows for development 
value paid for on the previous disposition, Schedule 5, paragraphs 4 and 5 and 
Schedule 9, paragraph 6 provide that that previous disposition cannot be used as 
a Schedule 5 base on the occasion of a subsequent act or event. 



Apportionment 



104. Assessments of levy under the Act will frequently involve an apportion- 
ment of one or more of the relevant factors, for example the consideration which 
had been paid on the last relevant disposition of an interest in land, or the rent 
payable under a tenancy, where the land under examination is or includes part 
only of the previous disposition or tenancy. The general approach to apportion- 
ments under Part III is a flexible one requiring that it “be made in such manner 
as may be appropriate in the circumstances” — see Schedule 6, paragraphs 13 to 
15. The need for apportionment is also implicit in some of the definitions in 
Part III, e.g. “the relevent interest” in Section 29(5)(b) means “the interest 
which is conveyed or assigned by the disposition in so far as the interest subsists 
in the relevant land”. In addition there are references to apportionment in 
Schedule 4, paragraph 47 (in relation to expenditure on improvements) and in 
Schedule 7, paragraphs 5(2) (in relation to the • allowance for estate duty). 



Finally, the fraction is used, in effect, as an apportionment factor as 

explained in Part II, paragraphs 49-51 of this booklet dealing with assessment 
in Case B. 
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Part III (1) Assessment Procedure 



105. The Commission will not normally start the formal process of assessment 
without first attempting to agree informally with the levy-payer on the extent 
of his liability. In doing this the Commission will hope to resolve any of the 
levy-payer’s objections to their valuations or methods of calculation. When they 
think that levy may be payable on the notification of a chargeable act or event, 
the Commission’s first approach will be a request for further information (they 
have, of course, power to require such information under Section 43 of the 
Act, but they would only serve a notice under this section if the person from 
whom they were trying to obtain the information refused to give it). If on ob- 
taining the information they decide not to make an assessment they will inform 
the person who might have been liable. 

106. The Commission will not issue formal notices that no levy is payable, 
but if after notification of a chargeable act or event the potential levy-payer does 
not hear from them in, say, a few months he can be reasonably confident that 
he will not be liable. If he is still in doubt he can ask the Commission to tell 
him whether on the facts before them they think he may be liable. 

107. The formal processes of assessment start with the service of a notice of 
assessment under Section 44 of the Act upon the person who is liable to pay the 
levy in accordance with Section 36 of the Act. They must serve the notice within 
six years from the relevant date of the chargeable act or event. (Normally, of 
course, it will be served much sooner.) Where the levy-payer has died after the 
chargeable act or event has occurred, then the Commission must serve the 
notice within three years of the death (Schedule 12, paragraph 5(2)). In these 
circumstances the notice must be served on his personal representative. Schedule 
12 also contains provisions for the service of notices of assessment in case of 
bankruptcy. 

108. The notice of assessment must specify the chargeable act or event to 
which it relates, the amount payable in levy, and the date on which the levy is 
charged (Section 45). It may also, at the Commission’s discretion, provide that 
if the person on whom the notice has been served so requests in writing collection 
of the levy will be postponed or payment will be taken by instalments. Whether 
there is a case for postponement or payment by instalments will, it is expected, 
generally become apparent during the informal negotiations preceding the 
service of a notice of assessment. If, however, it has not done so, then it is 
always open to the levy-paper to request the Commission after receipt of a 
notice of assessment, to agree to payment by instalments or to a postponement; 
and if the Commission do agree, they can withdraw the notice of assessment 
that they have already served and serve a further one, containing a statement 
about postponement or payment by instalments. 

109. An objection to a notice of assessment must be made within two months 
from the date of service of the notice of assessment (Section 46). The Commission 
have power to allow an extended period in particular cases but will be unlikely 
to do so unless there is a very strong case. The counter-notice must state the 
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grounds on which the objection is made. If the grounds consist of, or include, 
a claim that the amount of levy properly chargeable should be less than that 
stated in the notice, the counter-notice must include a statement of the amount 
alleged to be the proper amount of levy. Although there is no statutory require- 
ment to include more than the bare figure which the objector seeks should be 
quoted in the notice, it is obvious that in order to consider the objection the 
Commission must know the reasons behind the figure the objector is putting 
forward. It may be, of course, that the Commission will already be aware of this 
from the informal negotiations that preceded the issue of the notice of assess- 
ment, but if they are not, it would be helpful to include them on the counter- 
notice. Failure to do so will normally only mean that the Commission will ask 
for further information under its powers in Section 43. 

110. If the Commission and the objector fail to agree on the amount of levy 
after a counter-notice has been served, either party may require the objection 
to be referred to arbitration. 

111. It is always open to the levy-payer and the Commission to come to an 
agreement about the amount of levy payable at any time before arbitration is 
complete. There is no specific provision in the Act for agreement before a notice 
of assessment is served, because the discussions before that time are entirely 
informal and any agreement can be recorded in the notice of assessment. 
Similarly there is no specific provision for agreement before a counter-notice is 
served because, as was said above, the Commission can always withdraw the 
notice of assessment and serve a fresh one. Section 48 of the Act, however, 
makes specific provision for reaching agreement between the parties after a 
counter-notice has been served. Such an agreement must be in writing, and the 
notice of assessment will, in accordance with the agreement, be treated as 
confirmed, varied or withdrawn. 

1 12. Although the notice of assessment states the date at which levy becomes 
chargeable, the levy need not be paid until the notice itself becomes operative. 
The notice does not become operative until either the time within which a 
counter-notice objecting to the notice can be served expires, or, where a counter- 
notice has been served, a written agreement is made or the counter-notice 
withdrawn or the issue has been decided. Section 49(2) defines when a matter 
is taken to be finally determined in relation to an arbitration. 

113. Once the notice of assessment has become operative the levy must be 
paid either on the date on which it was charged in the notice (which may, of 
course, be changed by an agreement made after the service of a counter-notice 
in accordance with paragraph 109 above) or 30 days after the issue is finally 
decided by arbitration, whichever is later. 

1 14. It should be particularly noticed, however, that interest always runs on 
levy from the date upon which it is charged in the notice of assessment, even if 
the levy need not be paid until later because an arbiter’s decision had not finally 
decided the issue before that date. If collection of the levy is postponed, interest 
will still be charged on the levy involved unless the case falls within one of the 
provisions of the regulations made under Section 51. Interest will be charged 
at a rate prescribed from time to time by the Treasury. Where payment is made 
by instalments it will be made by instalments comprising both capital and 
interest; in these circumstances the interest which is charged will be the rate 
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prevailing at the time when the levy became charged by virtue of the notice of 
assessment. 

115. It is always open for a person liable to pay levy, but who wishes to 
appeal against the assessment, to pay a sum on account to the Commission at 
the time when the levy becomes chargeable. He will not then be liable to pay 
interest on that amount, and if it is more than the amount to which he eventually 
becomes liable to levy, the Commission will refund excess with interest. 

116. The Commission may, as a condition of granting a postponement of 
levy, require the levy-payer to give them some security for the eventual payment. 

117. If the levy-payer, who has paid levy, considers that he has paid too much 
levy because of some mistake of fact in any document served or produced, or 
information furnished, to the Commission, then he may, within a period of six 
years beginning with the date of service of the notice of assessment of levy, make 
an application to the Commission for relief from such amount of the levy as he 
thinks justifiable. If the Commission refuse to grant any relief he may appeal 
against their decision to an arbiter who has power to reduce the amount 
(Section 54). 

118. As an essential counterpart, there is also a power for the Commission 
to serve additional notices of assessment where, because of a mistake of fact 
made in connection with the original notice of assessment of levy, or a clerical 
or mathematical error in any calculation or a discovery of any fact which was 
not known to them at the time the original notice was served, they think that 
any additional amount of levy should be paid. Such a notice must be served 
within six years of the relevant date in respect of the chargeable act or event. 

119. One particular point should be noted about the procedure. If the levy- 
payer wishes to make a claim for an appropriate allowance in respect of estate 
duty paid on land within the last six years under Schedule 7 of the Act, or a 
claim for a deduction in respect of capital gains tax or corporation tax under 
Schedule 8, such a claim, if it has not been made by the time the notice of 
assessment is served, must be served before the notice of assessment becomes 
operative. The claim will not affect the notice of assessment, which will become 
operative, and the amount of levy specified in it due, in the normal way, but 
where a claim is established after the levy has actually been paid, the Com- 
mission will refund the appropriate amount of levy. 
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Part III (2) Betterment Levy and Estate Duty 



120. Sections 69, 70 and 71 and Schedule 7 of the Act provide that where 
estate duty has been paid in respect of development value which then becomes 
liable to levy because of the occurrence of a chargeable act or event, the amount 
of estate duty paid in respect of development value shall be deductible from the 
amount on which levy would otherwise be payable. 

121. Section 69 merely introduces the Schedule and Sections 70 and 71 deal 
with the procedure for obtaining the deduction. 

122. The circumstances in which the deduction can be made, and the method 
of its calculation, are contained in Schedule 7. 

123. Paragraphs 1 and 2 of the Schedule define the normal circumstances in 
which an allowance is to be made. These are that the death in respect of which 
estate duty was paid occurred not more than 6 years before the chargeable act 
or event ; that the interest that passed on death — the dutiable interest — was the 
chargeable interest or an interest in part of the land to which that relates ; that 
the chargeable owner did not buy the interest; that no allowance has been 
given in respect of the same estate duty on any other assessment for levy and, 
by paragraph 2, that there is indeed an overlap between estate duty and levy. 

124. Paragraph 3 provides that the allowance in respect of estate duty is 
made in the assessment for levy by a deduction from the top value, that is from 
the market value or from the consideration for the disposition or from the 
amount of compensation, thus leaving all the other provisions for assessing levy 
unaffected. Paragraph 4 ensures that on an assessment of levy under Case C 
where the developing owner holds only a contract to acquire an interest he 
does not qualify for an allowance at the expense of an owner who ought to 
receive it on the subsequent disposal. 

125. Part II of the Schedule is concerned with finding the amount of the 
allowance to be made. As explained above, the allowance is to be made in 
respect of the development value subject to levy which has also been subject to 
estate duty. Estate duty is paid on the principal value of land as found for estate 
duty purposes; and therefore, in so far as levy is payable on a price for the land 
which exceeds that value, there is no estate duty to take into account on the 
excess. Further, while estate duty is taken in respect of the whole principal value 
of the land (subject to certain deductions), levy is only taken on part of that 
value, viz. the development value; which is the amount by which the top value 
exceeds base value. The allowance given therefore is broadly calculated on the 
excess of the principal value for estate duty purposes over base value for levy 
purposes. For example, if the principal value for estate duty purposes of an 
interest in the dominium utile was £10,000 and later when levy came to be 
assessed base value was £4,000 but the market value then was £12,000, the 
overlap is the extent to which the principal value for estate duty purposes— the 
£10,000— exceeded base value for levy purposes— the £4,000— in other words 
£ 6 , 000 . 

126. Paragraph 5 of the Schedule calls the value of the chargeable interest as 
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found for the purposes of estate duty the gross principal value. This may have 
been settled as an individual item in determining estate duty but on the other 
hand, if the land is part only of the estate passing on death, gross principal 
value may have to be found afresh as an apportioned part of a figure which was 
settled in the course of assessing estate duty. 

127. As mentioned above, the allowance is given broadly in respect of the 
excess of gross principal value over base value for levy purposes. For the 
purposes of the Schedule the latter value is called the “modified value”. 
Paragraphs 6 to 10 are concerned with defining the “modified value” which is a 
slight departure from the actual base value for the purpose of assessing levy. 
The differences are slight — primarily they amount to the exclusion of any 
allowance made in assessing levy for damage to other land because this, by 
increasing the base value and so decreasing the allowance, could, in some 
circumstances, have been unfair to the levy payer by leading to an inadequate 
amount being paid. Modified value is then deducted from gross principal value 
to leave what is defined in paragraph 11 as the “excess gross value”. This is 
the amount of development value which will be subject both to estate duty and 
levy and thus the allowance must be the amount of estate duty charged on it. 

128. One cannot, however, find the amount of estate duty payable merely by 
applying the rate of estate duty charged on the estate directly to this value. 
Estate duty in practice is charged only on the net amount after making allowances 
for a number of deductions and also after taking account of such provisions 
as those giving relief for quick successions. The device used, therefore, is to find 
an effective rate of estate duty which takes account of all these factors. This 
effective rate is found as follows. First, under paragraphs 12 to 19 the net 
principal value, i.e. the value on which estate duty may fairly be said to have 
been charged, is ascertained. This is the gross principal value reduced by all the 
appropriate deductions for debts and other liabilities properly attributable to 
the dutiable interest and (under paragraphs 15 to 17) for capital gains tax paid 
in respect of the disposal of that interest deemed to be made on the death (a 
deduction found by applying the “top-slicing” principle, see paragraph 13 of 
the note on capital gains tax and levy) adjusted (under paragraph 1 9) by making 
allowance for the reductions in estate duty made in respect of gifts arising in 
the five years before death. 

129. Secondly, under paragraphs 20 to 22, the amount of duty attributable to 
that net principal value is found by ascertaining what duty would have been 
payable on that value if it had been payable at the rate at which it was in fact 
charged subject to certain adjustments in paragraph 20. This is converted into 
an effective rate of duty by expressing it as a percentage of the gross principal 
value. Under paragraph 24 the appropriate allowance is then the excess gross 
value multiplied by the effective rate of duty. 

1 30. Part III of the Schedule is concerned with procedure, the starting point 
for which must be a claim from the chargeable owner. Where the Commission 
receive such a claim and they intend to serve a notice of assessment of levy they 
must apply to Inland Revenue for a certificate which will specify the gross 
principal value of the dutiable interest and the effective rate of duty. If, in 
arriving at the gross principal value, it has been necessary to apportion the 
value of a larger part of the estate embracing the chargeable interest, then under 
paragraph 27(2) the certificate must say so because under paragraph 29 this 
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apportionment is a matter which if disputed can be referred to arbitration. In the 
light of the information contained in the certificate the Commission must then 
calculate the appropriate allowance. 

131. Under paragraph 25, the notice of claim for an appropriate allowance 
must be served on the Commission by the person liable to pay the levy before 
the notice of assessment becomes operative. In practice this means it must be 
served within 2 months of the service of the notice of assessment. 

132. Section 70 provides that if, because of delay in settling an estate duty 
case, a certificate has not been obtained by the time that the Commission is 
ready to serve a notice of assessment for levy, the Commission can proceed to 
serve such a notice, have this settled if necessary by arbitration and collect levy 
without waiting for the certificate. Section 71 provides that a person receiving a 
copy of the certificate after a notice of assessment of levy has become operative 
can apply for relief in the same way as he would apply for relief under Section 54 
where he discovered a mistake of fact. If after a certificate has been issued it 
becomes necessary to issue a revised certificate which means that less allowance 
ought to have been made, the Commission can recover the extra levy by applying 
the provisions of Section 55. 

1 33. It is possible, where land is held under a trust, for estate duty to be 
leviable on the value of an interest in land without necessarily being leviable in 
respect of the passing of the interest in the land which is chargeable for levy. The 
provisions of the Schedule would not apply in these circumstances but clearly, 
where the estate duty is payable as a result of the passing of an interest which is 
directly related to the chargeable interest and is payable out of an estate an 
interest in which passed to the chargeable owner, it would be unreasonable not 
to make some allowance for estate duty. Regulations will therefore be made 
under paragraphs 3 1 and 33 to deal with this case. 
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Part III (3) Betterment Levy and Capital Gains 
or Corporation Tax 

1 34. The main provisions to reconcile levy on the one hand and capital gains 
tax and corporation tax on the other will be made in the 1967 Finance Bill and 
will operate with effect from the first appointed day of the Land Commission 
(which is now 6th April 1967, i.e. the start of the tax year). That Bill will provide 
broadly that, after the first appointed day, capital gains tax will apply only to 
changes in current use value. Capital gains tax and levy will then be assessable 
independently of each other. Corporation tax on capital gains follows in 
practice a similar pattern to capital gains tax. It is not possible, however, to say 
more about these provisions in this note because at the time this memorandum 
was prepared the Finance Bill had not been introduced. The Land Commission 
will, however, be publishing a Practice Note on the provisions of the Finance 
Bill in relation to levy. 

135. Certain transitional problems are, however, dealt with in the Land 
Commission Act. In certain circumstances it is possible on the first chargeable 
act or event concerning an interest in land occurring after the appointed day 
for there to be a partial overlap between capital gains tax and levy. Sections 69, 
70 and 71 and Schedule 8 are concerned with deductions from levy to take 
account of such overlap. 

136. Section 69 merely introduces the Schedule, and Sections 70 and 71 deal 
with procedure. Schedule 8 shows how relief is obtained and calculated. It 
deals basically with three sets of circumstances. 

137. The first two cases arise where the first chargeable act or event occurring 
after the first appointed day in relation to an interest in land is also an occasion 
for capital gains tax (paragraphs 1 and 2 of the Schedule). Normally where, in 
assessing levy, base value is found under Schedule 5 from the consideration for 
a previous disposition, i.e. a price including both development value and current 
use value at that time, the adjustment for change in current use value made 
under paragraph 9 of that Schedule ensures that allowance is made for any 
development value included in the consideration on that previous occasion and 
that levy does not bite on any increase in current use value. However, it is 
impracticable to do this where the previous disposition fell before the first 
appointed day because there are no records on which a current use valuation 
could be adequately based. The result is that the assessment for levy may not 
make allowance for both the full amount of development value paid for and also 
the full current use value at the time of the assessment. What it may miss is any 
increase in current use value occurring since the last disposition where that fell 
in the antecedent period. But capital gains tax bites on so much of this as arose 
after 6th April 1965. Thus an allowance needs to be made for any capital gains 
tax (which will be limited to increases in current use value) payable on a charge- 
able act or event where, for the purpose of assessing levy on that occasion, base 
value is found under Schedule 5 by reference to a disposition in the antecedent 
period. (If base value is found under Schedule 4 allowance is made for the full 
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current use value at the time of assessment. There is thus no overlap with a 
Schedule 4 base). The conditions setting out this case are in paragraph 3 of the 
Schedule. 

138. If someone bought land during the interim period at a price including 
development value in circumstances where he was unable to start development 
before the appointed day, then on a chargeable act or event occurring after the 
appointed day he would be liable for levy on development value which he has 
already paid for. In these circumstances it is possible that an individual paying 
levy will also at the same time be paying capital gains tax on increases in current 
use value occurring since the 6th April 1965 or since he bought the land. 
Paragraph 4 of Schedule 8 allows the levypayer to offset the amount of capital 
gains tax paid against the principle amount of levy. 

139. It is possible for the relevant land to comprise several parcels of land 
each with a different history, some of which would be eligible for deductions 
under one or other of the two heads described. Paragraphs 5 and 6 deal with 
this problem while paragraphs 7 and 8 provide for making the appropriate 
deductions in all these cases. 

140. The third set of circumstances calling for treatment derives from occa- 
sions where levy becomes chargeable on an increase in development value, part 
of which increase will have already borne capital gains tax. This can happen 
where capital gains tax has become payable on certain events which occur 
before the first appointed day when no levy is payable. These are all occasions 
where no consideration is paid but capital gains tax is payable on the disposal 
deemed to be made at full market value. Accordingly, where tax becomes 
payable on one of these events between 6th April 1965 and 5th April 1967, it may 
have been charged on development value which would subsequently become 
liable for levy. Paragraphs 11, 12 and 13 set out the three types of event for 
which provisions needs to be made, namely gifts, disposals deemed to take place 
on death, and certain disposals deemed to take place in relation to settled 
property. Paragraphs 9 and 10 of the Schedule ensure that the past deemed 
disposal for capital gains tax purposes relates to the same interest in land as the 
chargeable act or event which attracts levy. Paragraph 14 looks after the 
circumstances where the past disposal related only to part of the relevant land 
and paragraph 16 ensures that, where the developing owner is under contract to 
acquire an interest which has not yet been conveyed to him, the proper allowance 
is made to the owner of the interest when levy is assessed on the subsequent 
conveyance and not on the assessment for levy under Case C. 

141 . Part III of the Schedule is concerned with the calculation of the amount 
of the appropriate deduction. Paragraph 16 provides that the deduction for 
capital gains tax is made direct from the amount of levy otherwise payable and 
that if two or more deductions are appropriate they can all be made. Paragraph 
17 gives some definitions for the purpose of the Schedule. 

142. It is necessary to set out rules for finding how much capital gains tax 
should be allowed because tax is not chargeable uniformly at a fixed rate on any 
chargeable gain. Thus for example if the gain falls below certain limits it may be 
chargeable by reference to income tax and surtax rates; on the. other hand it 
may not in fact be chargeable within the year in question because of allowance 
for losses from previous years; or else it may not be chargeable in the year in 
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question because, by the application of the “roll over” provisions, liability for 
tax may be postponed until some future occasion. Two main principles have 
been followed. The first is to adopt what is commonly called “the top slice of 
income principle”. Very briefly this assumes that the particular gain to be taken 
into account is the last gain to have been made in the year of assessment, i.e. the 
gain on which the highest rate of tax is payable. The second is to allow for 
capital gains tax which would have been chargeable even though it is not 
chargeable in the year in question because of the application of one of the 
provisions mentioned in the definition of “the assumed tax condition” in 
paragraph 34. These all provide for the charge on a gain to be postponed until 
some future occasion. 

143. The basic formula for giving effect to the “top slicing” principle is 
contained in paragraph 19 for the case which is uncomplicated by the need to 
deal with the notional chargeable gains arising under the second principle. 

144. A deduction for capital gains tax chargeable in respect of a gift or death 
etc. can arise only where such an event has not been followed by a disposition 
before the chargeable act or event which leads to the claim for deduction. The 
significant overlap would normally be an overlap between levy and tax on 
development value. However, where, on the assessment, base value is derived 
under Schedule 5, or would have been derived under that Schedule if the last 
disposition had not occurred in the interim period, there may be a deduction to 
be made for capital gains tax on the gain in current use value realised on the 
occasion of the chargeable act or event now subject to levy, the gain then 
subject to tax will be only that which has arisen since the death or gift etc. — the 
last occasion for tax — whereas the gain for which relief should be given should 
include also that which arose between the last disposition before the death and 
the death in so far as that is liable to tax. This is achieved by allowing, in such 
cases, a deduction corresponding to the tax on the total gain that was realised 
at death and not just the gain on development value. The cases where the 
allowance is limited to development value are dealt with by paragraph 20 which 
defines the gains for which an allowance is to be made as those which would not 
have accrued if the gains had been limited to the increase (if any) in the current 
use value of the chargeable interest. Paragraph 18 provides that current use 
value is found on the same basis as for the other provisions in the Bill. 

145. Paragraphs 21 and 22 repeat the formulae of paragraphs 19 and 20 with 
adaptations to take account of gains which, because of the provisions referred 
to in paragraph 34, are not actually chargeable to tax in the year in question. 
Paragraph 23 copes with the situation where the deduction falls to be made in 
relation to part only of the relevant land or the deduction needs to be calculated 
on different bases for separate parts of the relevant land. 

146. A complication arises where a taxpayer has been assessed to tax in 
respect of more than one chargeable gain during a year of assessment and each 
falls to be taken into account on a separate assessment for levy. This is dealt with 
by treating the gain which has to be taken into account on the first assessment for 
levy as having been paid out of the highest slice of income and as having there- 
fore borne the highest rate of tax, the gain which is taken into account on the 
next assessment as having been paid out of the next highest slice and as having 
therefore borne tax at the next highest rate, and so on. This is done by paragraph 
24. 
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147. Part IV of the Schedule is concerned with procedure and this is linked 
with Sections 70 and 71. Briefly it provides for the issue by the appropriate 
Inspector of Taxes of a certificate of the amount of capital gains tax which 
should be set off. The Commission must ask for such a certificate either where 
it appears to them that one would be appropriate or where the chargeable owner 
claims that he would be entitled to a deduction. In practice, in cases falling under 
Part I of the Schedule, the Commission will know whether the relevant condi- 
tions are satisfied but in those arising under Part II it is only the owner who will 
be able to say whether he obtained his title to the land in any of the ways 
specified. The levy-payer will receive a copy of the certificate and of the applica- 
tion upon which it is based and will be able to challenge the certificate if it was 
applied for on the wrong basis. Given the basis for the certificate the amount 
of capital gains tax allowable, in so far as it is not subject to appeal in determin- 
ing liability under the Finance Acts, is almost entirely arithmetic and therefore 
the Inspector’s certificate is conclusive. 

148. Where the chargeable owner applies for a certificate, he must do so 
before the Notice of Assessment becomes operative — in practice, therefore, the 
claim for a certificate must be made within 2 months of service of the Notice. 

149. Section 70 provides that if, because of delay in settling a tax assessment, 
a certificate has not been obtained by the time that the Commission is ready to 
serve a notice of assessment for levy, the Commission can proceed to serve such a 
notice, have this settled by arbitration and collect levy without waiting for the 
certificate. Section 71 provides that a person receiving a copy of the certificate 
after a notice of assessment of levy has become operative can apply for relief in 
the same way as he would apply for relief under Section 54 where he discovered 
a mistake of fact. If after a certificate has been issued it becomes necessary 
because of a subsequent change in the assessment to tax for the Inspector to 
issue a revised certificate which means that less allowance ought to have been 
made, the Commission can recover the extra levy by applying the provisions of 
Section 55. 
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Part III (4) Credits Carried Forward 



SCHEDULE 11 

150. As a rule, in a levy calculation, a result showing a negative development 
value will be treated as nil. For example, if land possessing development value 
is purchased for £10,000 and because of changes in the locality the development 
value falls and the land is eventually resold for £9,000, the fact that the Schedule 
5 Base Value exceeds the market value does not set up a negative development 
value which can be set off against a future liability to levy. Thus Betterment 
Levy does not follow the Capital Gains Tax principle by which losses are 
allowed to be carried forward and set off against capital gains made in the future. 

151. Three situations arise, however, in which it is necessary to take account 
of negative development value. These are : 

(a) where a chargeable act or event has arisen in respect of a project of 
material development and 

(i) the event is duly notified and 

(ii) the appropriate base value is a Schedule 5 Base Value. 

In these circumstances, if the market value for Case C is less than the Schedule 
5 Base Value plus any allowance for expenditure, the negative Net Development 
Value will be designated as a “Credit carried forward to a subsequent chargeable 
act or event ” (Schedule 11, paragraph 2). 

This is most likely to happen where, pending major redevelopment, an interim 
redevelopment is carried out, and the developer is not able to utilise at that 
stage the full amount of the development value for which he has already paid. 

(b) where a chargeable act or event has arisen within Case D, Case E or 
Case F and the event is duly notified. 

In this event, if the “appropriate deduction” is greater than the compensation 
in Case D or the consideration for the disposition in Case E, the negative net 
development value will be designated as a “credit carried forward to a subsequent 
chargeable act or event” (Schedule 11, paragraph 3). 

If special provision for a credit were not made the owner of the chargeable 
interest would be unable to make full use of any development value he had 
already paid for. 

(c) where a chargeable act or event has arisen in respect of a compulsory 
acquisition by or a sale to a public authority possessing compulsory purchase 
powers and the compensation or purchase price either includes a payment for 
injurious affection or severance, or has been reduced by reason of a set-off for 
betterment, and notification to that effect falls to be made under Schedule 9, 
paragraph 11 or paragraph 12 (Schedule 11, paragraph 4). 

The method of dealing with and the need for allowing a credit are as in (b) 
above. 

152. Where a credit arises in the cases referred to in paragraph 2 above, a 
Schedule 5 Base Value will not be available for any subsequent chargeable act 
or event relating to the relevant interest out of which the credit arose. 
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153. The credit is used by setting it off against levy arising on future charge- 
able acts or events relating to the whole or part of the relevant land out of 
which the credit arose. In the case of a credit arising from a compulsory acquisi- 
tion by or a sale to a public authority possessing compulsory purchase powers 
this can also apply to any land which gave rise to a set-off for betterment. 

The credit is not tied to any particular part of the “credit” land and can be 
utilised until exhausted. In other words, it need not be regarded as spread rateably 
over that land but as an amount which can be set off against any future liability 
to levy on any part of it. Schedule 11, paragraph (5)1 and (2) contains the 
appropriate provisions in respect of cases under (a) and (b) in paragraph 2 
above. 

Schedule 11, paragraph 5(3) contains similar provisions in respect of cases 
arising under (c). 

154. The credit operates to reduce or extinguish the net development value 
on the subsequent chargeable act or event. If the credit exceeds the net develop- 
ment value, any balance is carried forward to any further chargeable act or 
event (Schedule 11, paragraphs 8, 9, 10 and 11). 

155. At the time of a subsequent chargeable act or event, if there is a credit 
carried forward from Case D, Case E or Case F, the levy-payer may have as 
base value either eleventh-tenths of the current use value with no credit or the 
current use value plus the credit. 

This is because in arriving at the credit, the base value will have been either 
a Schedule 5 Base Value allowing for development value already paid for or a 
Schedule 4 Base Value including the additional one-tenth of current use value 
which should not therefore be allowed again. 

Where part only of the land (the subject of the subsequent chargeable act or 
event) carried the credit, the base value for that part will be calculated as above. 
The base value for the part of the land in respect of which there is no credit 
will either be a Schedule 5 Base Value or a base value of eleven-tenths of the 
current use value (Schedule II, paragraphs 13 and 14). 

156. The credit is not transferred when the relevant interest to which the 
credit is attached is sold for valuable consideration, but it can devolve by a 
gratuitous disposition or inheritance (Schedule 11, paragraphs 6 and 7). 
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Part III (5) Related Tenancies 

157. One of the principles of levy is that development value once paid for 
should not be subject to levy again. The normal Schedule 5 Base Value embodies 
this principle where it provides that in respect of the chargeable interest (i.e. the 
interest in the relevant land which exists at the date appropriate for levy pur- 
poses) the consideration paid for the last relevant disposition of that interest 
shall be taken into account. These provisions are extended by Schedule 6, 
paragraph 18 to cases where there are a number of Schedule 5 Base Values 
because the land has been acquired in a number of separate parcels. They do 
not, however, cover those cases where the chargeable interest has been enlarged 
by the merger of inferior interests into it, and when the consideration for such 
merger has included payment for development value. 

Such interests are in circumstances of the levy referred to as Related 
Tenancies and an appropriate allowance for the development value paid for is 
made by an addition to either the Schedule 4 or Schedule 5 Base Value of the 
chargeable interest. 

158. The provisions on related tenancies are contained in Schedule 5, Parts 
III and IV and the Betterment Levy (Tenancies and Reversions) (Scotland) 
Regulations 1967. 

159. A “related tenancy” is defined as being: 

(a) a tenancy created out of the chargeable interest, or 

(b) a tenancy which, immediately before being granted or assigned to the 
levy-payer, derived from the chargeable interest, whether or not an 
intermediate interest existed at that time. (For example, if the charge- 
able owner had built up his interest in the relevant land by acquiring, 
first a subsisting lease of the land, second, a sub-lease which hud been 
created out of the lease, and third, the dominium utile, his chargeable 
interest would be the dominium utile and both the lease and the sub- 
lease would be related tenancies. The acquisition of the dominium utile 
would fall to be considered as the last relevant disposition of the 
chargeable interest). Schedule 5, paragraph 22(2) and Regulation 3. 

160. An addition for a related tenancy will be made in certain “circumstances” 
(see paragraph 161 below) where its acquisition, whether by way of grant or 
assignation, constitutes a relevant disposition. The normal Schedule 5 Base 
Value rules as to what constitutes a relevant disposition will apply, e.g. see 
paragraph 38 et seq. By the Tenancies and Reversions Regulations a “dis- 
position” is to be taken to include the grant of the tenancy where the chargeable 
interest is a tenancy. 

161. The “circumstances” are that the related tenancy must have been 
granted or assigned to the levy-payer within the permitted time limits and that 
it had ceased to exist before the relevant date. The tenancy will have ceased to 
exist: 

(a) “by merger on being assigned to him”, i.e. where the levy-payer already 
owned the superior interest out of which the tenancy had been created, 
or 
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(b) “by merger after it was granted or assigned to him”, i.e. where the 
levy-payer had taken a tenancy or had taken an assignation of a 
tenancy and subsequently had acquired the interest out of which the 
tenancy had been created (Schedule 5, paragraph 22(1) and Regulation 
3). 

The consideration for the assignation of a related tenancy will, because of the 
definition in Schedule 6, paragraph 1(c), exclude the capital value of the rent 
and will be confined to the purchase price or to any lump sum or other matter 
to be taken into account in accordance with paragraph 1 of Schedule 6. Where 
the last relevant disposition of the related tenancy was the grant of that tenancy 
Regulation 6 provides that the consideration will comprise any lump sums or 
other capital sum paid; i.e. the capital value of the rent will be excluded. 

162. Where the related tenancy was acquired in the antecedent period the 
consideration given for it is to be added to the Schedule 4 or Schedule 5 Base 
Value of the relevant interest. No attempt is made to ascertain how much of the 
consideration was attributable to development value. This follows the general 
pattern of Schedule 5 in that last relevant dispositions in the antecedent period 
are not adjusted for changes in current use value because of the difficulties of 
making retrospective valuations. 

163. Where a related tenancy was acquired on or after the first appointed 
day the consideration is reduced by the current use value found at the time when 
levy was assessed in respect of the disposition by which the related tenancy was 
obtained (the previous current use value). Where the last relevant disposition is 
taken to be the granting of the tenancy the “previous current use value” will be 
the current use value which the tenant could have claimed if there had been a 
chargeable act or event affecting the tenancy. This means that, after the transi- 
tional period, i.e. at some time in the future when both acquisitions and disposals 
have taken place after the first appointed day, the levy-payer will only get an 
allowance in respect of development value which has already been paid for. 

164. The rule on related tenancies is, of course, modified where an addition 
falls to be made to Base Value in Case B (the granting of a tenancy); the allow- 

X 

ance for the related tenancy is reduced by applying the formula (see 

Case B). 

165. Where the relevant interest has been built up by the acquisition of more 
than one related tenancy each related tenancy will be dealt with separately and 
the allowances will be aggregated. 

166. An allowance for a related tenancy can also be given if it was acquired, 
not by the levy-payer but by the predecessor in title from whom he derived his 
interest other than for valuable consideration, e.g. by gift or inheritance. 

167. For levy purposes in Case C a tenancy which is assigned to the chargeable 
owner and merges in his interest within 6 years of the start of the project of 
material development may be treated as a related tenancy, if the assignation is 
for valuable consideration and constitutes an act for levy under Case A which 
is notified under Section 37. The assignation will be treated as the last relevant 
disposition and the “previous current use value” will be the current use value 
found at the time of that disposition. 
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APPENDIX 



Paragraphs 27 and 28 of Part II of this Memorandum describe how certain forms of develop- 
ment (as defined in Section 10(1) of the Town and Country Planning (Scotland) Act 1947) 
are taken out of the definition of material development. Very briefly these forms of develop- 
ment fall outside the definition because either: 

(i) Section 10(2) of the Town and Country Planning (Scotland) Act 1947 says that they 
shall not be deemed to involve development; or 

(ii) they are development for which planning permission is deemed to be given by the 
General Development Order and are excluded by Section 99(2)(a); or 

(iii) they are development falling within the Third Schedule to the Town and Country 
Planning (Scotland) Act 1947 and are excluded by Section 99(2)(b); or 

(iv) they are development excluded by regulations made under Section 99(2)(c). (At the 
time this booklet was published these regulations were before Parliament). 

The following paragraphs of this appendix set out, class by class, development which will be 
excluded under any of the four heads. They indicate, in particular, what development falls 
automatically outside the definition because it comes within (i), (ii) or (iii) above and what 
development is taken out of “actual development” by the regulations under (iv). Certain 
unimportant forms of development have been ignored. 

I. Dwellinghouses 

(1) Rebuilding. Rebuilding so long as the house, as rebuilt, does not exceed in floor area by 
more than 10 per cent or 1,000 sq. ft. (whichever is greater) the size of the house at the first 
appointed day or, if it was built after that date the size when it was first built. 1,000 sq. ft. is 
roughly the size of an average 3-bedroom house. This exemption is significantly larger than 
that given by the Third Schedule of the 1947 Act (Schedule 3/1947 and Regulations under 
Section 99(3) ). 

(2) Alteration , improvement and enlargement 

(a) Maintenance, improvement or other alteration which does not materially affect the 
external appearance of the house. (Not development by virtue of Section 10(2) of the 
1947 Act). 

(b) Alterations and enlargements so long as the improved or altered house does not exceed 
in floor area by more than 10 per cent or 1,000 sq. ft. whichever is the greater, the floor 
area of the house at the first appointed day, or if built after that date, its size when first 
built. (Building of a garage, etc. in the curtilage of the house is to be included under 
this head) (G.D.O. Class 1.1 Regulations). 

(c) The use as two or more separate dwellinghouses of any building previously used as a 
single dwellinghouse. (Third Schedule). 

(d) The use as any number of separate dwellinghouses of not more than three adjacent 
houses (Regulations). 

(3) Development within the curtilage of a dwellinghouse 

(a) Use of any buildings or other land within the curtilage for any purpose incidental to the 
enjoyment of the dwellinghouse. (Not development Section 10(2) of the 1947 Act). 

(b) Erection etc., of any building or enclosure (except a garage, etc. which is covered by 
(2)(b) above) for a purpose incidental to the enjoyment of the dwellinghouse, including 
keeping of poultry, pet animals or “other livestock” for the domestic needs or personal 
enjoyment of the occupants of the dwellinghouse (G.D.O. — Class 1.2). 

II. Non Residential Buildings 

(1) Rebuilding. Rebuilding so long as neither the cubic content nor the floor space exceeds 
by more than 10 per cent the building as at first appointed day or, if it was built after that date 
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the date when it was first built and the floor space is not increased at all if the building has 
already been rebuilt (Schedule 3 and 6 Regulations). 

(2) Alteration, improvement and enlargement 

(a) Maintenance, improvement or other alteration which does not materially affect the 
external appearance of the building (not development Section 10(2) of the .1947 Act). 

(b) Enlargement, improvement and other alterations to a building so long as neither the 
cubic content nor the floor space exceeds by more than one-tenth the building as at the 
first appointed day or as first built after that date and, if the buiding has been rebuilt 
since then there was no increase in floor space (Third Schedule and Regulations). 

III. Changes of use 

(1) Any change of use of a building or other land to another use which is in the same class 
in the Use Classes Order. (Not development — Section 10(2) of the 1947 Act). 

(2) Any change of use from a shop (Class I in the Use Classes Order 1963) including the 
“special” shops (fried fish shops, etc.) excluded from that class and including betting shops 
and funfairs to an office (Class II) or vice versa and any change of use from an ordinary shop 
to a special one and vice versa’ (Regulations). 

(3) Any change of use between a general industrial building (Class IV) and a light industrial 
building (Class III) and a special industrial building (Classes V to X) and a wholesale ware- 
house or repository (Class XI) (Regulations). 

(4) Changes from any one of the “institutional” uses in Classes XII to XVII to any other 
institutional use in that group of Classes or to a dwellinghouse and vice versa. (Regulations). 

(5) A change from any one of the following uses to any other of them— theatre, cinema or 
music hall (Class XIX), dance hall, skating rink, swimming bath, Turkish or other vapour or 
foam bath, gymnasium or indoor games (Class XX). (Regulations). 

(6) If a building or land is used for more than one purpose the extension of any one of the 
uses to the rest of the building or land up to one-tenth of the cubic content of the part of the 
building so used (or one-tenth of the area of the land so used). (Schedule 3, paragraph 6). 

(7) Use as a shop of part of a dwellinghouse of not more than 200 sq. ft. provided that the 
residential use of the rest of the dwellinghouse is continued. (Regulations). 

IV. Temporary Uses 

(1) The erection of buildings, machinery, etc., needed in connection with the carrying out 
of development (other than mining) provided they are removed at the end of the operations 
and the land reinstated. (G.D.O. — Class IV. 1). 

(2) Use of land for any purpose, except as a caravan site, for not more than 28 days a year 
and the erection of moveable structures on the land for the purpose. (G.D.O. — Class IV. 2). 

V. Caravan Sites 

(1) Use of land, other than a building, as a caravan site, in any of the circumstances specified 
in paragraphs 2 to 9 of Schedule 1 to the Caravan Sites and Control of Development Act 1960 
or in the circumstances (other than those relating to winter quarters) in paragraph 10 of the 
Schedule. (1960 G.D. Amendment Order). 

(2) Development required by the conditions of a site licence issued under the I960 Act. 
(1960 G.D. Amendment Order). 

VI. Industrial Development 

(1) Certain ancillary works by an industrial undertaker on land used for industry, such as 
private railways, rearrangement of sewers, plant and machinery, and extensions or alterations 
to existing buildings, provided the gross floor space of the original is not exceeded by more than 
5,000 sq. ft. (Regulations and G.D.O.). 

(2) Deposit of waste material or industrial refuse on a site used for the purpose on 1.7.1948. 
(G.D.O.— Class VII. 2). 



VII. Mineral Workings 

(1) Any plant or machinery needed in connection with the mining and working (which 
includes certain processing) of minerals. (G.D.O. — Class XVII). 
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(2) Certain mining and other development by the National Coal Board (which would, in 
any case, be exempt from levy by Section 58). (G.D.O. — Class XVIII). 

(3) Deposits of refuse or waste material in excavations, provided it does not exceed the 
height of surrounding ground. (G.D.O. — Class XVII). 

(4) Deposits of refuse or waste material on a site used as such before the first appointed day. 
(Schedule 3 and Regulations). 

VIII. Petroleum Production 

Operations for searching, boring and getting petroleum when licensed by the Minister of 
Power under Petroleum (Production) Act 1934 or that Act as extended by the Continental 
Shelf Act 1964. (Regulations). 

IX. Development by Local Authorities 

(1) Construction, etc., of small ancillary buildings in parks, works and equipment, telephone 
boxes, refuse bins, and deposit of waste on tips in use at 1st July 1948 (G.D.O. — Class XII). 

(2) Works for improvement, maintenance and repairs of highways. (Certain works are not 
development — Section 10(2) of the 1947 Act and others are covered by the G.D.O. — Class 
VIII and XIII). 

X. Development by Statutory Undertakers 

(1) Development on operational land of statutory undertakers (and certain other develop- 
ment connected with their functions). (G.D.O. — Class XVI and Regulations). 

(2) Development by gas authorities for the underground storage of gas, including prospect- 
ing operations in searching for suitable strata, under the Gas Act 1965. (G.D.O. and Regula- 
tions). 

XI. River, Drainage and Sewerage Authorities 

Development for the provision, improvement or maintenance of water sources, drainage 
works or sewers. (G.D.O.— Classes XIV and XV). 

XII. Sewers, pipes, etc. 

Any works for repairing or renewing sewers, mains, pipes, cables, etc. (G.D.O. — Class IX). 

XIII. Private Streets 

Any repairs to private streets. (G.D.O. — Class VIII). 

XIV. Gates, Fences and Walls 

Any erection of a gate, fence or wall. (G.D.O. — Class II and Regulations). 

XV. Advertising 

Minor advertising, such as fascia boards, etc., but not sites for hoardings. (Regulations). 

XVI. Pipelines 

The construction of pipelines laid under the Pipelines Act 1962 and earlier local Acts. 

XVII. Agriculture and Forestry 

(1) Use of land for agriculture or forestry (not development, Section 10(2) 1947 Act). 

(2) Building and engineering operations on agricultural land, including market gardens 
and nurseries requisite for the use of the land for agriculture; except for dwellings (G.D.O. 
— Class V and Regulations). 

(3) Building and other operations, other than dwellings, on land used for forestry requisite 
for that use and formation allocation and maintenance of private ways on such land. (G.D.O. 
—Class VI). 

(4) Winning and working, on land held or occupied with land used for the purposes of 
agriculture, of minerals required for the purposes of the use, including fertilisation of the land. 
(G.D.O.— Class V). 
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(5) Construction of co-operative agricultural buildings. (Regulations). 

(6) Construction of a timber yard on land used for agriculture. (Regulations). 

(7) Erection and maintenance of roadside stands for milk churns. (G.D.O. — Class V and 
Regulations). 

XVIII. Physical recreation 

Building or other operations, except dwell ingho uses, requisite for the use of land by persons 
taking part in outdoor physical recreation or for the safety of participants or spectators, e.g. 
clubhouses, refreshment rooms, changing rooms, etc., for persons taking part. (Regulations). 
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LAND COMMISSION ACT 



The Betterment Levy 

Introduction 

This memorandum is designed to help practitioners in their consideration of the 
Land Commission Act. It is, in effect, an extended index to the Act. It sets out 
the broad principles which the levy follows, together with some notes on detailed 
points, and should help practitioners to see which particular sections, and which 
paragraphs of which schedules, are relevant to any particular assessment upon 
which they are asked to advise. Any interpretations of the law in the memo- 
randum are merely statements of opinion and have, of course, no binding force. 

This guidance will be supplemented by practice notes issued by the Land 
Commission itself from time to time, and the present memorandum should not 
be considered, therefore, a comprehensive guide to the Act in itself. The Land 
Commission will also be glad to help practitioners and members of the public 
in any problems they may have about the assessment of betterment levy. The 
address of the Commission’s office for Scotland is: 

The Land Commission, 

Office for Scotland, 

Town Centre, 

Cumbernauld, 

Glasgow. 

Although the Land Commission Act contains four parts and 17 schedules this 
memorandum deals only with Part III and schedules 4 to 13 which contain the 
provisions relating to betterment levy. Part I of the Act, which deals with the 
setting up of the Commission, Part II, which deals with the Commission’s 
powers to acquire, manage and dispose of land, and Part IV, which contains 
miscellaneous provisions, most of which are not relevant for this purpose, are 
not dealt with. Sections 99 and 100, however, contain definitions which are 
required for all parts of the Act. 

The memorandum is in three parts. Part I is designed to give some idea of the 
structure of Part III of the Act and to see broadly how the Schedules relate to 
one another and to the main provisions of Part III. Part II is more detailed, still 
however in general terms, and explains the general principles underlying the 
operation of the betterment levy with some explanations of the formula for 
assessment in each Case and a broad description of the factors which go into 
the making up of the formula. This part also contains some examples of the 
working of the levy in each Case. Once these have been worked through it 
should be easy to grasp the general structure of the scheme of levy. 

Part III of the memorandum contains several sections. The first, and most 
important, contains a detailed index to the Act in relation to the assessment of 
levy in each of the Cases. It is this section which should enable the practitioner, 
whenever he has to advise on a particular assessment, to discover precisely what 
sections and paragraphs of the Schedules relate to any particular problem. The 
other sections of Part III are more detailed notes on certain specific points. 

The appendix is a list of the major types of development which are not 
“material development" for the purposes of the Act. It also explains why the 
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development is not material development — i.e. whether because it is development 
for which planning permission is given by the General Development Order, for 
which planning permission is granted or is development falling within Schedule 3 
to the Town and Country Planning (Scotland) Act 1947 or is development 
excluded from the meaning of material development by means of order under 
S.99(2)(c) of the Act. 

Where a professional adviser is employed on behalf of a person liable to levy, 
his reasonable fees for valuations involved (for which it is intended that a scale 
should be agreed with the profession) will under schedule 6 paragraph 19 be 
deducted from the consideration, market value or compensation as the case may 
be in the course of assessment. 
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